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QUESTION PRESENTED

Whether “supplemental unemployment compen-
sation benefits,” which Congress has defined as
amounts “paid to an employee, pursuant to a plan to
which the employer is a party, because of an employ-
ee’s involuntary separation from employment ...
resulting directly from a reduction in force, the dis-
continuance of a plant or operation, or other similar
conditions,” 26 U.S.C. § 3402(o), constitute wages for
purposes of the Federal Insurance Contributions Act,
26 U.S.C. §§ 3101-3128.
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PARTIES TO THE PROCEEDING
AND RULE 29.6 STATEMENT

Petitioner is the United States of America.

Respondents are QSI Holdings, Inc. (f/k/a CT
Holdings, Inc.); Quality Stores, Inc. (f/k/a Central
Tractor Farm & Country, Inc.); Country General, Inc.;
F and C Holding, Inc.; FarmandCountry.com, LLC;
QSI Newco, Inc.; QSI Transportation, Inc.; Quality
Farm & Fleet, Inc.; Quality Investments, Inc.; Quali-
ty Stores Services, Inc.; and Vision Transportation,
Inc.

Respondents, through Rivershore Advisors, LLC,
the Chief Litigation Officer appointed pursuant to the
confirmed Chapter 11 plan of reorganization, serve as
representatives of creditors of post-confirmation
bankruptcy estates, some of which may be publicly-
traded companies. None of Respondents is a subsidi-
ary or affiliate of a publicly-traded corporation.
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OPINIONS BELOW

The opinion of the United States Court of Ap-
peals for the Sixth Circuit (Pet. App. 1a-30a) is re-
ported at 693 F.3d 605, cert. granted, 186 L. Ed. 2d
962 (2013). The opinion of the United States District
Court for the Western District of Michigan (Pet. App.
33a-54a) is reported at 424 B.R. 237, cert. granted,
186 L. Ed. 2d 962 (2013). The opinion of the United
States Bankruptcy Court for the Western District of
Michigan (Pet. App. 55a-77a) is reported at 383 B.R.
67, cert. granted, 186 L. Ed. 2d 962 (2013).

¢

JURISDICTION

The judgment of the court of appeals was entered
on September 7, 2012. A petition for rehearing and
rehearing en banc was denied on January 4, 2013.
Pet. App. 31a-32a. On March 25, 2013, the Chief
Justice extended the time within which to file a
petition for a writ of certiorari to and including May
3, 2013. On April 22, 2013, the Chief Justice further
extended the time within which to file a petition for a
writ of certiorari to and including May 31, 2013. The
jurisdiction of this Court was invoked under 28
U.S.C. § 1254(1).
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STATUTES AND REGULATORY
PROVISIONS INVOLVED

Copies of 26 U.S.C. § 501(c)(17)(D), Treas. Reg.
§§ 1.501(c)(17)-2(j) (as amended in 1970), 1.6041-2(b)(1)
(as amended in 2004) and 31.3401(a)-1(b)(14)(i) and
(ii) (as amended in 2003), T.D. 6972, 1968-2 C.B. 222;
33 Fed. Reg. 12,899 (Sept. 12, 1968), and T.D. 7068,
1970-2 C.B. 252; 35 Fed. Reg. 17,328 (Nov. 11, 1970),
are reproduced in the supplemental appendix to this
brief. Supp. App., infra, 1la-6a. Other relevant statu-
tory and regulatory provisions are reproduced in the
appendix to Petitioner’s brief and in the appendix to
the petition for a writ of certiorari. Pet. App. 84a-
214a.

¢

STATEMENT OF THE CASE

This case involves the treatment, for purposes of
taxation under the Federal Insurance Contributions
Act, 26 U.S.C. §§ 3101-3128 (“FICA”), of supplemental
unemployment compensation benefits paid by Quality
Stores Inc., et al. (collectively, “Quality Stores” or
“Respondents”) to certain employees who were laid off
when Quality Stores closed its doors. Only payments
that fall within the definition of “wages” are subject
to FICA taxation. Quality Stores contends that since
the supplemental unemployment compensation
benefits are not “wages” for income tax withholding
purposes, they are likewise not “wages” under FICA.

The United States of America (the “Government”)
disagrees, arguing that supplemental unemployment
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compensation benefits are “wages” under FICA unless
— in addition to meeting the statutory definition set
forth in Section 3402(0)(2)(A) of the Internal Revenue
Code — the benefits payments also meet the specific
criteria set forth in the IRS most recent revenue
ruling on the topic.

The bankruptcy court, district court and court
of appeals all concluded that “wages” should be
interpreted in the same way for both income tax
withholding and FICA taxation purposes, and that
supplemental unemployment compensation benefits
are not “wages” for either purpose.

I. Statutory Background

1. Supplemental unemployment compensation
benefits (“SUB payments”) have existed in various
forms since the 1950s. In 1960, Congress amended
the Internal Revenue Code (“IRC”) to provide an
income tax exemption for trusts established to make
SUB payments. Pub. L. No. 86-667, 74 Stat. 534
(1960). In doing so, Congress defined SUB payments
as “benefits which are paid to an employee because of
his involuntary separation from the employment of
the employer (whether or not such separation is
temporary) resulting directly from a reduction in
force, the discontinuance of a plant or operation, or
other similar conditions....” 74 Stat. at 535. This
definition remains in the statute today. 26 U.S.C.
§ 501(c)(17)(D).
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The Treasury Department recognized that all
SUB payments, as defined in IRC Section 501(c)(17)(D),
were non-wages. In 1968, after notice and comment,
the Treasury Department promulgated regulations
relative to IRC Section 501(c)(17). Those Treasury
regulations required SUB payments of $600 or more
to be reported on Form 1099 — a reporting form that
cannot be used to report wages for income tax with-
holding or FICA taxation purposes. See Treas. Reg.
§§ 1.501(c)(17)-2(j) (as amended in 1970) and 1.6041-
2(b) (as amended in 2004); T.D. 6972, 1968-2 C.B.
222, 229 and 239; 33 Fed. Reg. 12,899 (Sept. 12, 1968).

2. The following year, Congress again amended
the IRC with respect to SUB payments by enacting
Section 3402(0). That provision extended income tax
withholding to SUB payments, which it defined,
almost verbatim, in the same manner as in Section
501(c)(17). The legislative history of Section 3402(o)
states the reason for the amendment:

Present law. — Under present law, supple-
mental unemployment benefits are not sub-
ject to withholding because they do not
constitute wages or remuneration for ser-
vices.

General reasons for change. — Supplemental
unemployment compensation benefits

paid by employers are generally taxable in-
come to the recipient. Consequently, the ab-
sence of withholding on these benefits may
require a significant final tax payment by
the taxpayer receiving them. The committee
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concluded that although these benefits are
not wages, since they are generally taxable
payments they should be subject to withhold-
ing to avoid the final tax payment problem
for employees.

S. Rep. No. 91-552 at 268 (1969), reprinted in 1969
U.S.C.C.A.N. 2027, 2305-06.

The title of IRC Section 3402(o) states that it
extends income tax withholding “to certain payments
other than wages.” 26 U.S.C. § 3402(o) (emphasis
added). The section identifies three types of pay-
ments, other than wages, to which income tax with-
holding is nonetheless applied: “(A) any supplemental
unemployment compensation benefit paid to an
individual, (B) any payment of an annuity to an
individual . . . , and (C) any payment to an individual
of sick pay which does not constitute wages (deter-
mined without regard to this subsection)....” 26

U.S.C. § 3402(0)(1)(A)-(C).

As in Section 501(c)(17)(D), SUB payments are
defined in Section 3402(0) as

amounts which are paid to an employee, pur-
suant to a plan to which the employer is a
party, because of an employee’s involuntary
separation from employment (whether or not
such separation is temporary), resulting di-
rectly from a reduction in force, the discon-
tinuance of a plant or operation, or other
similar conditions. . . .

26 U.S.C. § 3402(0)(2)(A).
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Although SUB payments are among the pay-
ments that the statute describes as “other than
wages,” Section 3402(o) mandates that a SUB pay-
ment “shall be treated as if it were a payment of
wages by an employer to an employee for a payroll
period.” 26 U.S.C. § 3402(0)(1) (emphasis added).
Employers are therefore required to withhold income
taxes from SUB payments even though SUB pay-
ments are not wages.

Section 3402(o) is necessary because SUB pay-
ments are taxable as income to recipients, but —
because they are not wages — are not otherwise
subject to income tax withholding, as established by
the 1968 Treasury regulations preceding the enact-
ment of Section 3402(0). As a result, prior to Section
3402(0)’s enactment, recipients would face potentially
heavy tax burdens when they filed their returns. As
the Government noted in its Petition, “[iln 1969, at
the Treasury Department’s suggestion, Congress
enacted Section 3402(o) to address that particular
problem.” Pet. 16.

3. Neither the 1968 Treasury regulations nor
the 1969 legislative history of Section 3402(o) state
anywhere that SUB payments, although non-wages
for purposes of income tax withholding, nonetheless
are wages for purposes of FICA taxation. Rather, the
IRC defines the term “wages” substantially identical-
ly under Section 3121(a) (FICA taxation) and Section
3401(a) (income tax withholding):



Section 3121(a)

For purposes of this
chapter, the term “wag-
es” means all remun-
eration for employment,
including the cash
value of all remunera-
tion (including benefits)

Section 3401(a)

For purposes of this chap-
ter, the term “wages”
means all remuneration
(other than fees paid to a
public official) for services
performed by an employee
for his employer, including

the cash value of all remu-
neration (including bene-
fits) paid in any medium
other than cash;. ..

paid in any medium
other than cash;. ..

26 U.S.C. §§ 3121(a), 3401(a).

Section 3121(b), in turn, defines “employment”
for FICA taxation purposes as “any service, of what-
ever nature, performed by an employee for the person
employing him. . .. ,” thereby completing the parallel
between the two sections defining “wages.” See 26
U.S.C. § 3121(b)(A).

Section 3402(0)’s requirement that a SUB pay-
ment be treated as if it were a payment of wages is
expressly limited to the chapter relating to income
tax withholding. See 26 U.S.C. § 3402(0)(1) (“For
purposes of this chapter (and so much of subtitle F as
relates to this chapter) — ”). Thus, Congress did not
mandate treating SUB payments as if they were
wages for FICA taxation or any other purpose.
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II. Factual Background and Proceedings
Below'

1. Quality Stores, an agricultural specialty
retailer, closed all of its stores and distribution cen-
ters, terminated the employment of all its employees,
and made payments to employees whose employment
was involuntarily terminated (the “Payments”). Pet.
App. 2a-3a. Quality Stores and the Government have
stipulated that the Payments resulted directly from a
reduction in force or the discontinuance of a plant or
operation and were not attributable to the rendering
of any particular services by the former employees.
Government’s Brief (“Br.”) 6 n.1l; Joint Appendix
(“J.A.”) 51-53.

2. Because the Payments constituted gross
income to the employees for federal income tax pur-
poses, Quality Stores reported the Payments as
wages on W-2 forms and withheld federal income
tax. Quality Stores also paid the employer’s share of
taxes under FICA and withheld each employee’s
share of FICA tax. Although Quality Stores collected
and paid the FICA tax, it did not agree with the
Internal Revenue Service (“IRS”) that the Payments
constituted “wages” for FICA purposes. Quality
Stores believed that the Payments instead constitut-
ed SUB payments that are not taxable under FICA.

' The facts in this case are set forth in the opinion of the
court of appeals. Pet. App. 2a-7a, 11a.
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Pet. App. 5a. Accordingly, Quality Stores filed claims
for refund of the FICA taxes.

After the IRS failed to act on the claims for
refund, Quality Stores filed a proceeding against the
Government in the bankruptcy court where its chap-
ter 11 case was pending, seeking to recover the over-
paid employer and employee FICA taxes plus
interest. Pet. App. 37a.

The bankruptcy court held that Quality Stores
and its employees were not liable for FICA taxes and
were entitled to a refund of the FICA taxes previously
paid. Pet. App. 55a-77a. The Government moved for
reconsideration. Pet. App. 78a. The bankruptcy court
granted the Government’s motion for reconsideration,
but ratified its prior decision. Pet. App. 78a-80a.

After the parties filed a stipulation regarding the
amount of the FICA tax refund to be paid, the bank-
ruptcy court entered a final judgment in favor of
Quality Stores and its employees in the amount of
$1,000,125.00 plus interest as provided by law. Pet.
App. 8la-83a. The Government appealed, and the
district court affirmed the judgment of the bankrupt-
cy court. Pet. App. 33a-54a.

3. The Government appealed again, and the
court of appeals unanimously affirmed the decision of
the district court. Pet. App. 1a-30a. The Government
filed a petition for rehearing en banc, which the court
of appeals denied on January 4, 2013. Pet. App. 31a-32a.

¢
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SUMMARY OF ARGUMENT

This Court should affirm the judgment below
because the court of appeals correctly found that SUB
payments are not “wages” for income tax withholding
purposes and, consistent with the Court’s holding in
Rowan Cos. v. United States, 452 U.S. 247 (1981),
correctly found that SUB payments likewise are not
“wages” for FICA taxation purposes.

1. The Payments were made by Quality Stores
pursuant to two plans to which Quality Stores was a
party, because of employees’ involuntary separation
from employment resulting directly from a reduction
in force or the discontinuance of a plant or operation.
There can be no dispute that the Payments made by
Quality Stores to its employees meet the statutory
definition of “supplemental unemployment compensa-
tion benefits” in IRC Section 3402(o), which defines
SUB payments for purposes of income tax withhold-
ing. Br. 6 n.1; J.A. 51-53.

2. The plain language of Section 3402(o) clearly
recognizes that SUB payments are not wages, but
rather are to be treated as if they were wages solely
for purposes of income tax withholding. This is con-
firmed by the legislative history of Section 3402(o),
which explains that Congress enacted the section
precisely because SUB payments are not wages, and
thus are not subject to income tax withholding even
though included in taxable income. S. Rep. No. 91-552
at 268 (1969), reprinted in 1969 U.S.C.C.A.N. 2027,
2305-06 (“The committee concluded that although
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these benefits are not wages, since they are generally
taxable payments they should be subject to withhold-
ing to avoid the final tax payment problem for em-
ployees.”) (emphasis added).

This Court’s decision in Coffy v. Republic Steel
Corp., 447 U.S. 191 (1980) further supports the
position that SUB payments do not constitute wages,
since they are not remuneration to an employee for
services performed. As the Court explained, “SUB’s
cannot be compensation for work performed, ... for
they are contingent on the employee’s being thrown
out of work; unless the employee is laid off he will
never receive SUB payments.” Id. at 200.

3. The Government argues that SUB payments
must be wages for FICA purposes because they do not
fit within any of the enumerated statutory exceptions
to FICA’s definition of wages. The Government ig-
nores the fact that a specific exception for SUB
payments would only be needed if SUB payments met
the definition of wages in the first instance. The
statutory language and the legislative history of
Section 3402(o) demonstrate that they do not. See S.
Rep. No. 91-552 at 268 (1969), reprinted in 1969
U.S.C.C.A.N. 2027, 2305-06.

Moreover, the statute defining wages for income
tax withholding purposes, like the statute defining
wages for FICA purposes, contains a long list of
specific exceptions — none of which covers SUB pay-
ments. Despite this omission, the Government con-
cedes that at least some SUB payments are not
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“wages” for purposes of income tax withholding. Br.
33. Clearly, the lack of a specific exception for SUB
payments from the statutory definition of wages for
either income tax withholding or FICA purposes is
not determinative of the status of SUB payments.

The Government further suggests that this
Court’s decision in Social Sec. Bd. v. Nierotko, 327
U.S. 358 (1946), mandates a finding that virtually
any payment made by an employer to a current or
former employee — including SUB payments — consti-
tutes wages. This is a bridge too far; although
Nierotko’s definition of wages is broad, it is not unlim-
ited. In Nierotko, the Court, in the course of deter-
mining whether back pay constitutes wages under
the Social Security Act,” addressed the breadth of the
term “employment,” which is part of the definition of
wages. The Court explained that “‘any service ...
performed ... for his employer’ ... means not only
work actually done but the entire employer-employee
relationship for which compensation is paid to the
employee by the employer.” Id. at 365-66 (citations
omitted).

The facts in Nierotko are critical to understand-
ing its holding. The employee had been wrongfully
terminated before being reinstated, and under the

? At the time the Court decided Nierotko, the Social Securi-
ty Act’s definitions of both “wages” and “employment” were
identical to the current definitions for FICA purposes under IRC
Chapter 21. See Nierotko, 327 U.S. at 361; 26 U.S.C. § 3121(a).
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National Labor Relations Act was legally still an
employee for the duration of his wrongful termina-
tion:

Since Nierotko remained an employee under
the definition of the Labor Act, although his
employer had attempted to terminate the re-
lationship, he had “employment” under that
Act and we need consider further only
whether under the Social Security Act its def-
inition of employment, as “any service ...
performed . .. by an employee for his employ-
er,” covers what Nierotko did for the Ford Mo-
tor Company.

Nierotko, 327 U.S. at 365 (emphasis added). In other
words, the back pay that the employee received was
compensation paid while he remained an employee
and still had employment that met the definition of
that term under the Social Security Act, notwith-
standing the fact that he did not actually perform
work during the employer’s attempted termination of
his employment.

The facts in Nierotko are plainly distinguishable
from those in this case, where SUB payments were
paid as part of a reduction in force or plant closing
and the recipients did not legally remain employees
or continue to have “employment” of any kind with
Quality Stores. The exclusion of SUB payments from
wages is in no way inconsistent with Nierotko’s
holding that wages should be construed broadly.
Thus, the Government’s reliance on Nierotko is mis-
placed.
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4. Finally, while admitting that the statutory
definition of “wages” in Section 3401 does not encom-
pass all SUB payments, the Government contends
that the only SUB payments that are excluded from
the definition are those that meet the shifting re-
quirements of the IRS’ revenue rulings. Thus, the
Government argues, any SUB payments that do not
meet the IRS’ current requirements (or such contrary
requirements as the IRS may in the future adopt) are
wages. Br. 36. Although the Government does not
explicitly argue that the IRS’ revenue rulings are
entitled to judicial deference under Chevron U.S.A.,
Inc. v. Natural Resources Defense Council, Inc., 467
U.S. 837 (1984), its position necessarily presumes
that the IRS’ administrative opinions are controlling
as a matter of law.

There is no merit to the Government’s position
that the IRS’ revenue rulings, rather than the defini-
tion adopted by Congress, determine whether SUB
payments are wages. The Government has failed to
articulate any reason why the Court should defer to
the IRS’ revenue rulings as authoritative. As the IRS
itself concedes, such rulings do not have the force or
effect of Treasury regulations. Rev. Proc. 89-14,
1989-1 C.B. 814 (“Revenue rulings published in the
Bulletin do not have the force and effect of Treasury
Department regulations. ...”); see also Treas. Reg.
§ 601.601(d)(2)(v)(d) (as amended in 1987). Even
more importantly, the IRS’ revenue rulings regard-
ing what constitutes non-wage SUB payments are
inconsistent with the statutory definition of SUB
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payments. Accordingly, the revenue rulings are not
entitled to judicial deference under Chevron.

Nor do the revenue rulings have the “power to
persuade” necessary to be entitled to respect under
Skidmore v. Swift & Co., 323 U.S. 134 (1944). The
Government makes no effort to defend the correctness
of the IRS’ revenue rulings. Indeed, it would be hard-
pressed to do so, given that the IRS has, not once but
twice, changed its mind about whether, in order to
constitute non-wages, SUB payments must be linked
to state unemployment benefits, and, not once but
twice, changed its mind about whether SUB pay-
ments may be received in a lump sum. See Rev. Rul.
56-249, 1956-1 C.B. 488; Rev. Rul. 59-227, 1959-2
C.B. 13; Rev. Rul. 77-347, 1977-2 C.B. 362; Rev. Rul.
90-72, 1990-2 C.B. 211.

This Court has declined to give any special
weight to administrative interpretations where those
interpretations conflict with earlier pronouncements
of the agency. See General Elec. Co. v. Gilbert, 429
U.S. 125, 142-143 (1976), superseded on other
grounds by 92 Stat. 2076, 42 U.S.C. § 2000e(k) (citing
United Housing Found., Inc. v. Forman, 421 U.S. 837,
858 n.25 (1975)). Thus, the most current iteration of
the IRS’ opinion on what constitutes a non-wage SUB
payment is entitled to no special weight. It is the
statute, not the revenue rulings, that determines
what a SUB payment is and whether it is within the
definition of “wages.”
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5. This Court’s holding in Rowan requires that
the definition of wages under FICA be construed
consistently with the definition of wages for income
tax withholding. Therefore, because payments meet-
ing the statutory definition of SUB payments under
Section 3402(o) clearly do not fall within the defini-
tion of wages for purposes of income tax withholding,
those payments are also not wages for purposes of
FICA taxation.

ARGUMENT

SUB PAYMENTS MADE BY QUALITY STORES
TO FORMER EMPLOYEES ARE NOT WAGES
FOR PURPOSES OF FEDERAL INSURANCE
CONTRIBUTIONS ACT TAXATION

The parties have stipulated that the Payments
made by Quality Stores to its laid-off employees were
paid pursuant to two plans to which Quality Stores
was a party, because of the employees’ involuntary
separation from employment, resulting directly from
a reduction in force or the discontinuance of a plant
or operation. The parties have further stipulated that
the Payments were not attributable to the rendering
of any particular services by the former employees
who received them. Accordingly, there can be no
dispute that the Payments meet the statutory defini-
tion of “supplemental unemployment compensation
benefits” set forth in IRC Section 3402(0)(2)(A). As
SUB payments, the benefits paid by Quality Stores —
although taxable income to the former employees —
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are not “wages” for income tax withholding purposes,
nor are they “wages” for FICA taxation.

I. SUB Payments Are Not Wages for Income
Tax Withholding Purposes

A. The Plain Language of Internal Reve-
nue Code Sections 3401 and 3402
Demonstrates that SUB Payments Are
Not Wages

As with any question of statutory interpretation,
the analysis must begin — and may well end — with
the plain language of the statute. Jimenez v.
Quarterman, 555 U.S. 113, 118 (2009) (“It is well
established that, when the statutory language is
plain, we must enforce it according to its terms.”)
(citations omitted).

The IRC’s income tax withholding provisions
define “wages” as “all remuneration ... for services
performed by an employee for his employer, including
the cash value of all remuneration (including bene-
fits) paid in any medium other than cash.” 26 U.S.C.
§ 3401(a). See Pet. App. 148a-154a. Thus, based on
the plain language of the statute, a payment consti-
tutes “wages” — and must have income tax withheld
from it — only if it is (1) remuneration (2) for services
(3) performed by an employee for his employer.

Although this definition of wages is broad, it is
not all-encompassing: some payments simply cannot
be deemed to be “remuneration ... for services per-
formed by an employee for his employer.” A SUB
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payment is a type of payment that — although made
by an employer to his former employee — nonetheless
does not meet the statutory definition of “wages”
because it is not remuneration for services. The IRC
defines “supplemental unemployment compensation
benefits” as:

amounts which are paid to an employee, pur-
suant to a plan to which the employer is a
party, because of an employee’s involuntary
separation from employment (whether or not
such separation is temporary), resulting di-
rectly from a reduction in force, the discon-
tinuance of a plant or operation, or other
similar conditions, but only to the extent
such benefits are includible in the employee’s
gross income.

26 U.S.C. § 3402(0)(2)(A). As this Court explained in
Coffy, “SUB’s cannot be compensation for work per-
formed, . .. for they are contingent on the employee’s
being thrown out of work; unless the employee is laid

off he will never receive SUB payments.” 447 U.S. at
200.

That SUB payments are not wages is borne
out by the plain language of Section 3402(0). Section
3402(o) extends the income tax withholding requirement
to “certain payments other than wages,” including

* Although Quality Stores believes that the statutory
language is plain, to the extent that there is any ambiguity
under Section 3402(o) as to the wage or non-wage status of SUB
payments, the title of the section is instructive. See Pet. App.

(Continued on following page)
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(1) “any supplemental unemployment compensation
benefit paid to an individual” (SUB payments); (2)
certain annuity payments to an individual; and (3)
certain payments of sick pay to an individual. 26
U.S.C. §3402(0o) (emphasis added). See Pet. App.
174a-179a. Section 3402(0)(1) requires that each of
these types of payments shall be “treated as if it were
a payment of wages” for income tax withholding
purposes. 26 U.S.C. § 3402(0)(1) (emphasis added).
The most logical inference to be drawn from this
statutory language is that these types of payments
were not wages; if they were wages, Congress would
not have needed to enact Section 3402(o) to provide
for the withholding of income taxes because such
withholding already would have been occurring.

B. The Government’s Position that Only
Some SUB Payments Are Excluded
from the Definition of Wages Is Con-
trary to the Plain Language of the
Statute and the Canons of Statutory
Interpretation

The Government concedes (as it must) that at
least some SUB payments do not constitute wages
within the meaning of the statute, since there other-
wise would have been no need for Congress to enact
Section 3402(0). See Br. 28. The Government insists,

12a-13a; INS v. National Ctr. for Immigrants’ Rights, 502 U.S.
183, 189 (1991) (“[Tlhe title of a statute or section can aid in
resolving an ambiguity in the legislation’s text.”).
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however, that while some payments meeting the
definition of SUB payments in Section 3402(0)(2)(A)
are not wages, other SUB payments that likewise
meet Section 3402(0)(2)(A)’s requirements nonethe-
less are wages. In the Government’s view, meeting all
of the requirements of the definition enacted by
Congress is not enough to qualify a payment as a
non-wage SUB payment. Rather, to be excluded from
the definition of wages, a payment must also meet the
requirements set forth in whichever revenue rulings
happen to be in effect at the time the payment is
made.

The Government argues that Congress was
simply being over-inclusive in drafting Section
3402(0). According to the Government, when Con-
gress indicated that it was extending income tax
withholding to payments “other than wages,” what it
really meant to say was that the section applied to
both wage and non-wage payments. Br. 28. And when
Congress directed that SUB payments should be
treated “as if [they] were a payment of wages,” what
it really meant to say was that income tax should be
withheld “whether or not [the payments] would other-
wise be ‘wages.”” Id. (emphasis in original). There are
at least three distinct problems with the Govern-
ment’s proposed interpretation.

First, the interpretation lacks any grounding in
the language of the statute. As this Court has many
times explained, “in interpreting a statute a court
should always turn first to one, cardinal canon before
all others. We have stated time and again that courts
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must presume that a legislature says in a statute
what it means and means in a statute what it says
there.” Connecticut Nat’l Bank v. Germain, 503 U.S.
249, 253-54 (1992). Nothing in the statute suggests
that Congress, when it described SUB payments as
“other than wages,” actually meant something quite
different: that only some SUB payments are “other
than wages” while others actually are wages. Nor is
there any evidence in the statutory language that in
mandating the treatment of a SUB payment “as if it
were a payment of wages,” Congress actually meant
that some SUB payments actually are wages.

The issue of construction here is analogous to
that addressed by the Court in National Federation of
Independent Business v. Sebelius, 132 S. Ct. 2566
(2012). In that case, the Court considered whether
assessable penalties were included in the IRC’s
definition of the term “tax” or merely treated in some
instances as if they were taxes — leading to the nega-
tive inference that they were not, in fact, taxes. The
Court observed:

There would, for example, be no need for
§ 6671(a) to deem “tax” to refer to certain as-
sessable penalties if the Code already in-
cluded all such penalties in the term “tax.”
Indeed, amicus’s earlier observation that the
Code requires assessable penalties to be as-
sessed and collected “in the same manner as
taxes” makes little sense if assessable penal-
ties are themselves taxes.
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132 S. Ct. at 2584. Just as the language “in the same
manner as taxes” indicates that assessable penalties
are not actually taxes themselves, so too does the
language “as if it were a payment of wages” indicate
that SUB payments are not actually wages them-
selves.

Second, if Congress had meant to indicate that
some of the payments described as “other than wag-
es” actually were wages, it plainly knew how to do so.
Section 3402(o) extends income tax withholding to
sick pay, which may or may not constitute wages
depending on whether the payments are made by an
employer or by a third party, such as an insurer. See
S. Rep. No. 96-1033 at 11 (1980) (“[N]o tax is specifi-
cally required to be withheld upon any wage continu-
ation payment made by a person who is not the
employer.”) Congress clearly recognized that distinc-
tion by drafting Section 3402(0)(1)(C) to apply to any
“payment to an individual of sick pay which does not
constitute wages” (emphasis added). By contrast,
neither subparagraph (A) (SUB payments) nor sub-
paragraph (B) (annuity payments) distinguishes
between wages and non-wages, demonstrating that
all SUB payments under subparagraph (A) and all
annuities wunder subparagraph (B) of Section
3402(0)(1) are non-wages."

‘ When Section 3402(0) was enacted, retirement plan
annuities were expressly excluded from the definitions of wages
under Chapters 21 and 24. See 26 U.S.C. §§ 3401(a)(12)(B) and

(Continued on following page)
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Congress obviously knew how to write a provi-
sion that encompasses a type of payment that could
be both a wage and a non-wage and it did not do so
when describing SUB payments. Since Congress
differentiated between wage and non-wage sick pay,
but drew no such distinction with respect to SUB
payments, the reasonable conclusion is that all SUB
payments — unlike sick pay — are outside the scope of
“wages.” Cf. Russello v. United States, 464 U.S. 16, 23
(1983) (“[Where] Congress includes particular lan-
guage in one section of a statute but omits it in an-
other section of the same Act, it is generally
presumed that Congress acts intentionally and pur-
posely in the disparate inclusion or exclusion.” (inter-
nal quotation marks omitted)); see also In re Griffith,
206 F.3d 1389, 1394 (11th Cir. 2000) (en banc) (noting
that “where Congress knows how to say something
but chooses not to, its silence is controlling” (internal
quotation marks omitted)).

Third, the Government’s position violates anoth-
er basic rule of statutory interpretation because it
renders Section 3402(0) — to the extent it would apply,
as the Government argues, to SUB payments that
allegedly are wages — entirely superfluous. “It is ‘a
cardinal principle of statutory construction’ that ‘a
statute ought, upon the whole, to be so construed
that, if it can be prevented, no clause, sentence, or
word shall be superfluous, void, or insignificant.” . ..

3121(a)(5)(B) (1964). Those exclusions remain in the statute
today.
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We are ‘reluctant to treat statutory terms as sur-
plusage in any setting,’....” TRW Inc. v. Andrews,
534 U.S. 19, 31 (2001) (citations omitted).

Rather than interpreting Section 3402(o), as the
Government urges, in such a way that makes it mere
surplusage in all but the rare instances that a SUB
payment comports with the requirements that the
IRS seeks to impose through its revenue rulings, the
better-supported interpretation is that Congress
actually meant what it said — all SUB payments,
without distinction, are something “other than wag-

»

es.

C. The Legislative History Confirms that
SUB Payments Are Not Wages

Quality Stores is mindful of the Court’s instruc-
tion that “when the language of the statute is plain,
legislative history is irrelevant.” Zedner v. United
States, 547 U.S. 489, 510 (2006) (Scalia, J., concur-
ring in part and concurring in the judgment) (citing
United States v. Gonzales, 520 U.S. 1, 6 (1997)). IRC
Sections 3401 and 3402 make it unambiguously clear
that SUB payments do not come within the definition
of “wages.”

However, if the Court were to consider the legis-
lative history, a review of that history provides strong
support for the conclusion that SUB payments are
not remuneration for services and are not wages.
Cf. Milavetz, Gallop & Milavetz, PA. v. United States,
559 U.S. 229, 236 n.3 (2010) (“Although reliance on
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legislative history is unnecessary in light of the
statute’s unambiguous language, we note the support
that record provides for the [respondent’s] reading.”).
The legislative history of Section 3402(o) explicitly
provides that SUB payments are not wages:

Present law. — Under present law, supple-
mental unemployment benefits are not sub-
ject to withholding because they do not
constitute wages or remuneration for services.

General reasons for change. — Supplemental
unemployment compensation benefits
paid by employers are generally taxable in-
come to the recipient. Consequently, the ab-
sence of withholding on these benefits may
require a significant final tax payment by
the taxpayer receiving them. The committee
concluded that although these benefits are
not wages, since they are generally taxable
payments they should be subject to withhold-
ing to avoid the final tax payment problem
for employees.

S. Rep. No. 91-552 at 268 (1969), reprinted in 1969
U.S.C.C.A.N. 2027, 2305-06 (emphasis added). The
Senate Finance Committee Report concluded that
“[t]he withholding requirements applicable to with-
holding on wages are to apply to these nonwage
payments.” Id. at 2306 (emphasis added).’

® Although these statements, as the Government points out,

were made after the enactment of the definition of “wages” in

the Internal Revenue Code, Br. 25, they nonetheless shed light
(Continued on following page)
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Indeed, the Government’s Brief cites testimony
given by the Treasury Department before Congress
that confirms that in 1969 the Treasury Department
considered all SUB payments to be non-wages. Advis-
ing Congress about an earlier version of what ulti-
mately became Section 3402(o), the Treasury
Department testified that

... the Treasury recommends the inclusion
in the bill of provisions which could author-
ize the promulgation of regulations prescrib-
ing conditions for voluntary income tax
withholding with respect to amounts paid for
services which are not “wages” as defined in
section 3401 of the Code . .. This would sim-
plify income tax payment for . . . recipients of
payments under supplemental unemploy-
ment benefit (SUB) plans. . . .

Statements and Recommendations of the Department
of the Treasury: Hearings on H.R. 13270 Before the
Senate Comm. on Finance, 91st Cong. 1st Sess. 905
app. (1969) (emphasis added) (cited in Br. 32). It is
plain from this testimony that the Treasury Depart-
ment believed that payments under SUB plans were
“not ‘wages’ as defined in section 3401” of the IRC.

Notwithstanding the Treasury Department’s own
congressional testimony to the contrary noted above,
the Government now contends that the Senate

on the state of the “present law” that gave rise to the need for,
and subsequent enactment of, Section 3402(0) in 1969.
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Finance Committee Report’s reference to “present
law” was not in fact a statement of the general status
of SUB payments as non-wages within the basic
meaning of the statute, but rather an “imprecise”
allusion to the IRS’ prior revenue rulings, which
exempted certain SUB payments, meeting require-
ments chosen by the IRS, from the definition of
“wages.” Br. 35-36. This interpretation, however, fails
to explain the Senate Finance Committee Report’s
statement that SUB payments not only are not
“wages,” but also are not “remuneration for services.”
Since there was no IRS revenue ruling opining that
SUB payments were not “remuneration for services,”
the Report could not have been alluding thereby to a
revenue ruling. Moreover, the Government offers no
explanation why the Report should be deemed to
refer to agency opinions, which lack the force and
effect of law, as “present law.”

It is apparent, instead, that by “present law” the
Senate Finance Committee was referring to the
statutory definition and Treasury regulations then in
effect relating to SUB payments. In 1960, Congress
amended the IRC to provide an income tax exemption
for trusts established to make SUB payments. Pub. L.
No. 86-667, 74 Stat. 534 (1960). In doing so, Congress
defined SUB payments as “benefits which are paid to
an employee because of his involuntary separation
from the employment of the employer (whether or not
such separation is temporary) resulting directly from
a reduction in force, the discontinuance of a plant or
operation, or other similar conditions....” 74 Stat.
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535. This same definition remains in the statute
today, and was imported almost verbatim into Section
3402(0)(2)(A). 26 U.S.C. §§ 501(c)(17)(D), 3402(0)(2)(A).

The Treasury Department’s regulations adopted
in 1968, shortly before the enactment of Section
3402(0), demonstrate that, under then-“present law,”
SUB payments were not deemed wages for any tax
purposes. Those Treasury regulations required any
SUB payments of $600 or more to be reported on
Form 1099 — a reporting form that cannot be used to
report an employee’s wages for income tax withhold-
ing or FICA purposes. See Treas. Reg. §§ 1.501(c)(17)-
2(j) (as amended in 1970) and 1.6041-2(b) (as amend-
ed in 2004); T.D. 6972, 1968-2 C.B. 222, 229 and 239;
33 Fed. Reg. 12,899 (Sept. 12, 1968). Thus, the Treas-
ury Department implicitly recognized that SUB
payments were not wages.”

If any SUB payments were wages (as the Gov-
ernment now claims), then reporting them on Form
1099 would have been impermissible. Thus, the IRS
regulatory structure, which remains in effect today,

® Shortly after Section 3402(0) was enacted, Treasury
Regulation Sections 1.501(c)(17)-2(G) and 1.6041-2(b) were
amended to provide that Form W-2 reporting would replace
Form 1099 reporting for SUB payments made after December
31, 1970 that were subject to federal income tax withholding
under Section 3402(0). See Treas. Reg. § 1.501(c)(17)-2(j); T.D.
7068, 1970-2 C.B. 252; 35 Fed. Reg. 17,328 (Nov. 11, 1970).
However, this change — driven by Section 3402(0)’s requirement
that SUB payments be treated “as if” they were wages — does
not change the essential nature of such payments as recognized
in the original 1968 Regulation.
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confirms that under the “present law” at the time
Section 3402(o) was enacted — which remains “pre-
sent law” today — SUB payments were not and are
not wages. Thus, the Government’s contention that
“[Tlhe 1969 Congress could not reasonably have
believed that all of the payments it defined as
‘supplemental unemployment compensation benefits’
fell outside the existing statutory definition of ‘wag-
es’” (Br. 25) (emphasis in original), is contradicted
not only by the IRC but also by the Treasury De-
partment’s own congressional testimony and regula-
tions.

D. The Government’s Insistence that
“Dismissal Payments” Are Wages Is Ir-
relevant to the Issue Before the Court

The Government argues at length that since
“dismissal payments” and other “termination-related
payments” constitute wages within the statutory
definition, and have historically been treated by the
IRS as wages, SUB payments must also be wages. Br.
8, 16-17, 23-24, 34-36. There is a logical gap in that
argument: It presumes, incorrectly, that “dismissal
payments” and “SUB payments” are synonymous.
Plainly, they are not.

SUB payments are defined as amounts paid
pursuant to an employer plan, on account of an
involuntary separation resulting directly from a
reduction in force, discontinuance of a plant or opera-
tion or other similar conditions. There are no similar
requirements for dismissal pay, which simply requires
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an involuntary separation. Thus, for example, pay-
ments to employees fired for cause would be dismissal
payments, while payments made pursuant to an
employer plan to employees on layoff status are SUB
payments.

The Government’s attempt to conflate dismissal
payments with SUB payments is directly contradict-
ed by the Treasury regulations, which clearly recog-
nize a distinction between the two types of payments.
Treasury Regulation Section 31.3401(a)-1(b)(4) de-
fines dismissal payments as payments made “on
account of . . . involuntary separation from the service
of the employer . . . regardless of whether the employ-
er is legally bound by contract, statute, or otherwise
to make such payments.” Under the regulation,
dismissal payments constitute wages subject to
income tax withholding. Id.

By contrast, Treasury Regulation Section
31.3401(a)-1(b)(14), effectuating IRC Section 3402(0),
defines SUB payments in the same manner as the
statute, as payments made “pursuant to a plan to
which the employer is a party, because of the employ-
ee’s involuntary separation ... but only when such
separation is one resulting directly from a reduction
in force, the discontinuance of a plant or operation, or
other similar conditions.” Treas. Reg. § 31.3401(a)-
1(b)(14)(ii) (as amended in 2003). The regulation
provides that SUB payments “shall be treated . .. as
if they were wages, to the extent such benefits are
includible in the gross income of such individual.”
Id. (emphasis added); Treas. Reg. § 1.6041-2(b) (as
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amended in 2004). Obviously, even the IRS does not
believe that dismissal payments are synonymous
with SUB payments, or it would have had no need to
promulgate separate regulations to address each of
them.

There are good public policy reasons for treating
SUB payments — which are intended to supplement
unemployment compensation benefits — differently
from other termination-related payments. As both the
court of appeals in this case and the Federal Circuit
court of appeals pointed out in CSX Corp. v. United
States, 518 F.3d 1328 (Fed. Cir. 2008), it is important
that SUB payments not be characterized as wages to
avoid causing the loss of eligibility for state unem-
ployment benefits, which “would largely defeat the
purpose of supplemental unemployment benefits.” Id.
at 1335. The Government’s proposed treatment of
SUB payments as wages could adversely impact the
underlying purpose of providing such benefits. It
could also distort the statutory framework for unem-
ployment benefits and extended unemployment
benefits eligibility set up between the federal gov-
ernment and state governments, since the provisions
for extended unemployment benefits expressly incor-
porate the statutory definition of SUB payments
(26 U.S.C. § 501(c)(17)) into their eligibility require-
ments. See, eg., 26 U.S.C. §3304(a)11) and
§ 202(a)(3)(D) of the Federal-State Extended Unem-
ployment Compensation Act of 1970, Pub. L. No. 91-
373, 84 Stat. 708 (1970), as amended by Pub. L. No.
96-499, 94 Stat. 2659 (1980).
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Further, as the district court below explained:

The statutory enactments make clear that at
some point a line is to be drawn on the taxa-
tion of employee financial benefits; other-
wise, the benefits become the basis of the
very taxes collected to return as benefits.
That is, at one end of the spectrum are social
security benefits and at the other end of the
spectrum are wages/earnings, and at the
point on the spectrum where severance pay-
ments are intended to serve the same pur-
pose as social security benefits, i.e., support
for workers in lieu of a lost ability to earn
wages, the collection of social benefit taxes
on the wage-replacement benefits makes lit-
tle sense.

Pet. App. 48a-49a.

In short, the Government’s argument that dis-
missal payments are wages is nothing but a red
herring. The fact that some dismissal payments may
constitute wages under the statutory definition does
not mean that any SUB payments, as defined by the
IRC, constitute wages under that definition. Rather,
in accordance with the plain language of the statute,
whether a payment constitutes “wages” must be
determined by a factual review of whether it is “re-
muneration for services.” 26 U.S.C. § 3401. In this
case, the facts stipulated to by the parties show that
the Payments made by Quality Stores were not
remuneration for services.
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E. This Court’s Ruling in Coffy Strongly
Supports the Conclusion that SUB
Payments Are Not Wages

The only case in which this Court previously has
considered the nature of SUB payments (albeit in a
different context), is Coffy. In Coffy, the petitioner-
employee, after being honorably discharged from the
military, applied to his former employer for rein-
statement. 447 U.S. at 193. Because the employer
was in the process of laying off employees, the peti-
tioner was reinstated in layoff status. Id. The issue
that arose was the level of supplemental unemploy-
ment benefits to which the petitioner was entitled.
Should he receive SUB payments based on credits for
the work he actually performed, or was he entitled to
SUB payments based on the credits he would have
earned absent his service in the military? Id. The
answer to that question turned on the nature of the
SUB payments themselves, and whether they were
intended to be a form of compensation for services
rendered, or were a means of providing economic
security during periods of layoff to employees who
had been in the service of the employer for a signifi-
cant period. Id. at 200.

In analyzing the nature of SUB payments, the
Court held that such payments “cannot be compensa-
tion for work performed.” Id. at 200. Rather, “they
are contingent on the employee’s being thrown out
of work; unless the employee is laid off he will never
receive SUB payments. In this sense, SUBs are anal-
ogous to severance payments: they are ‘compensation
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for loss of jobs.”” Coffy, 447 U.S. at 200 (citations
omitted). “From the beginning . . . the purpose of SUB
plans was to provide employment security regardless
of the hours worked rather than to afford additional
compensation for work actually performed.” Id. In
other words, while SUB payments are analogous to
severance payments, they are not severance pay-
ments, nor are they dismissal payments. Rather, SUB
payments are a separate and unique category of
payment expressly defined by statute and subject to
specific rules and regulations.

This Court’s holding in Coffy that SUB payments
do not constitute “compensation for work performed”
is consistent with Congress’ view, expressed in Sec-
tion 3402(o), that SUB payments are not “wages.”
This holding is in no way undermined by the fact that
a payment may constitute “remuneration” regardless
of the “name by which [it] is designated,” “the basis
upon which [it] is paid,” or “the medium in which [it]
is paid.” Br. 11 (citing Treas. Reg. §§ 31.3121(a)-1(c)-
(e) (as amended in 2003)). There is no question that
the definition of “remuneration” is broad. The issue is
not whether SUB payments are remuneration, but
whether they are remuneration for the employee’s
services or employment — as opposed to payments on
account of the elimination of that employment.
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F. This Court’s Decisions in Nierotko,
Otte and Mayo Are Distinguishable
and Do Not Support a Finding that
SUB Payments Are Wages

The Government contends that excluding SUB
payments from the definition of wages conflicts with
this Court’s broad view of that term, relying primarily
on the Court’s decision in Nierotko. Br. 8, 11-12, 19.
That case is distinguishable.

Nierotko involved an issue of “back pay,” which is
quite different, in purpose and practice, from supple-
mental unemployment compensation benefits. Unlike
SUB payments, back pay is a form of reparation
“based upon the loss of wages which the employee has
suffered from the employer’s wrong.” Id. at 364. Back
pay is awarded upon the employee’s being reinstated
in his employment, and is calculated based on the lost
wages that he would have earned with the employer
but for the unlawful discharge, less any net earnings
during the time between discharge and reinstate-
ment. Id. at 364-65. In short, “back pay,” as analyzed
in Nierotko, is simply the pay that the employee
should have received earlier, paid at a later date. Had
the employee received the pay when he should have,
there is no question that it would have constituted
“wages.” The Court declined to reach a contrary
conclusion simply because the payments were made
retroactively.



36

The Government makes much of the fact that
this Court, in Nierotko, read the phrase “service
performed” broadly to include “not only work actually
done but the entire employer-employee relationship
for which compensation is paid to the employee by the
employer.” Br. 18-19 (citing 327 U.S. at 365-66). In
the Government’s view, this phrase is proof positive
that virtually any payment made by an employer to a
current or former employee must be “wages.”

However, this key phrase must be read in con-
text. Just before it, the Court noted that Nierotko,
whom the National Labor Relations Board had rein-
stated, remained legally employed during the time
period for which the employer was required to pay
him “back pay.” Id. at 365. The fact that Nierotko still
had “employment” that met the Social Security Act’s
definition was the key to the Court’s determination
that Nierotko’s back pay constituted “wages”:

Since Nierotko remained an employee under
the definition of the Labor Act, although his
employer had attempted to terminate the re-
lationship, he had “employment” under that
Act and we need consider further only
whether under the Social Security Act its def-
inition of employment, as “any service ...
performed . .. by an employee for his employ-
er,” covers what Nierotko did for the Ford Mo-
tor Company.

Id. at 365 (emphasis added).

Because of the Labor Act, Nierotko’s employer’s
attempt to terminate the employment relationship
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failed; the employer-employee relationship continued
after the improper discharge and Nierotko continued
to have “employment” despite the fact that he was not
actually doing work. In this context, it is clear that
the Court’s admonition that “service performed”
encompasses “the entire employer-employee relation-
ship” merely reflects the fact that, so long as Nierotko
was still employed, his “employment” met the defini-
tion in the Social Security Act (which is the same as
FICA’s “employment” definition), and payments from
his employer were his “wages,” whether or not he
actually worked for them.

Quality Stores did not make SUB payments to its
former employees in the context of an ongoing em-
ployer-employee relationship, nor did the employees
legally continue to have “employment.” To the contra-
ry, the Payments — like the payments in Coffy — were
compensation for the loss of employment.

This conclusion is not altered by the Court’s
decision in Otte v. United States, 419 U.S. 43 (1974).
Although the Government cites Otte for the proposi-
tion that “[plJayments may be ‘wages’ under FICA
‘even though * * * at the time of payment, the em-
ployment relationship * * * no longer exists,”” that
case is completely inapposite. Br. 13 (citing 419 U.S.
at 51). The issue in Otte was whether unpaid ordinary-
course wages owed to former employees for services
performed while they were still employed were exempt
from federal income tax withholding and FICA taxes
merely because the payments were made by a bank-
ruptcy trustee instead of the employer. Id. at 49. This
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Court held that the original character of the pay-
ments as wages was not altered by the fact that the
trustee, rather than the employer, was the payor.
Otte, 419 U.S. at 49-50. Unlike the payments for
services performed in Otte, the SUB payments at
issue here were never wages in the first place.

The Government also cites the Court’s decision in
Mayo Found. for Med. Educ. & Research v. United
States, 131 S. Ct. 704 (2011), in which the Court
referenced the broad scope of the term wages. Id. at
709. Mayo involved stipend payments made to medi-
cal residents. There was no dispute in that case that
the payments were remuneration for services per-
formed by the residents and thus met the statutory
definition of “wages.” Id. at 708-09. Unlike the issue
here, the question in Mayo was whether the pay-
ments came within a specified exception to “wages” —
not whether they were within the definition of “wages”
in the first instance. Thus, Mayo, like Otte, is irrele-
vant to the question of whether SUB payments are
within the basic statutory definition of wages.

SUB payments, by contrast to the payments
made in Nierotko, Otte and Mayo, are neither make-
whole compensation paid in the context of a continu-
ing employment relationship nor wages for services
actually performed. Coffy, not Nierotko, Otte or Mayo,
provides the proper framework for analyzing whether
SUB payments are “wages,” and Coffy indicates that
they are not. The Government’s application of
Nierotko is seriously flawed in any case. Taken to its
logical conclusion, that application posits that any
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payment made by an employer to a current or former
employee arises out of the employer-employee rela-
tionship and therefore constitutes wages. Yet this is
clearly not the case. As the Government must and
does concede, at least some SUB payments — pay-
ments made by employers to former employees — do
not constitute wages. Br. 28.

II. The Internal Revenue Code Defines
“Wages” Substantially Identically for In-
come Tax Withholding and FICA Taxation
Purposes, and Therefore Must Be Con-
strued In Pari Materia

As explained above, the statutory language,
legislative history and the Treasury Department’s
own testimony make it clear that all payments quali-
fying as SUB payments, as defined in IRC Section
3402(0), are not wages for purposes of income tax
withholding as defined by Section 3401(a). The par-
ties have stipulated to facts demonstrating that all of
the Quality Stores Payments fall within the statutory
definition of SUB payments in Section 3402(0)(2)(A).
The only issue, then, is whether SUB payments are
non-wages not only for purposes of income tax with-
holding, but also for purposes of FICA taxation.
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A. The Definitions of “Wages” Under Sec-
tion 3121 (FICA Taxation) and Section
3401 (Income Tax Withholding) Are
Substantially Identical

The IRC defines the term “wages” substantially

identically for purposes of
income tax withholding:

Section 3121(a)

For purposes of this
chapter, the term “wages”
means all remuneration
for employment, including
the cash value of all
remuneration (including

both FICA taxation and

Section 3401(a)

For purposes of this
chapter, the term “wag-
es” means all remunera-
tion (other than fees paid
to a public official) for
services performed by an

employee for his employ-
er, including the cash
value of all remuneration
(including benefits) paid
in any medium other
than cash;. ..

benefits) paid in any
medium other than cash;

26 U.S.C. §§ 3121(a), 3401(a).

Section 3121(b), in turn, defines “employment”
for FICA taxation purposes as “any service, of what-
ever nature, performed by an employee for the person
employing him. . .. ,” thereby completing the parallel
between the two sections defining “wages.” See 26
U.S.C. § 3121(b)(A). This Court recognized the identi-
cal nature of the two definitions in Rowan, 452 U.S.
at 255 (1981) (noting that Congress chose to define
the term “wages” for income tax withholding purposes
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in “substantially the same language that is used in
FICA....”).

Despite Congress’ use of substantially the same
language to define “wages” under both Chapter 21
and Chapter 24, the Government attempts to distin-
guish the two definitions. The Government notes that
FICA contains many express exclusions from the
definition of “wages” and suggests that, absent an
express exclusion, Section 3121(a) should be read
broadly to include SUB payments as wages. Br. 15.
The Government points in particular to Section
3121(a)(13), which

excludes from the statutory definition of
“wages” a limited subset of termination-
related payments, namely, certain types of
disability payments made “upon or after the
termination of an employee’s employment re-
lationship because of * * * retirement for
disability.” 26 U.S.C. 3121(a)(13)(A).

Br. 15. The Government argues that “[Sluch an
exception would have been unnecessary if the basic
definition of ‘wages’ did not cover termination-related
payments at all.” Id.

This argument misstates Quality Stores’ position.
Quality Stores does not contend that the basic defini-
tion of “wages” does not cover termination-related
payments at all; it clearly does. But just as Section
3121(a)(13) shows that some termination-related
payments are wages (otherwise there would be no
need for the exception), it similarly demonstrates that
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SUB payments are not wages. If — as the Government
implies — all termination-related payments not cov-
ered by Section 3121(a)(13)’s limited exception must
fit the definition of wages by default, there would
have been no need for Congress to enact Section
3402(0), since SUB payments would already have
been wages and thus subject not only to FICA taxa-
tion but to income tax withholding.

Furthermore, the nearly identical definition of
“wages” in the federal income tax withholding provi-
sion, IRC Section 3401(a), similarly contains a long
list of exclusions that does not include SUB pay-
ments. Yet the Government concedes that at least
some SUB payments clearly are considered by Con-
gress to be non-wages for income tax withholding
purposes. Br. 28. Thus, whether SUB payments are
among the enumerated statutory exceptions to the
definition of “wages” clearly cannot be determinative
of their status for either income tax withholding or
FICA taxation.

B. Under Rowan, “Wages” Must Be Given
the Same Meaning for Income Tax
Withholding and FICA Taxation Pur-
poses

The threshold question of whether a payment is
“remuneration for employment” or “remuneration for
services,” and thus “wages,” should be determined
consistently for both FICA tax and income tax with-
holding purposes.
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In Rowan, the Court considered whether the
definition of “wages” under FICA and the Federal
Unemployment Tax Act (“FUTA”) included the value
of meals and lodging provided to employees working
on the Rowan Companies’ offshore oil rigs. 452 U.S.
at 249. Pursuant to the Treasury regulations in effect
at the time, the IRS included the fair value of these
meals and lodging in “wages” for purposes of FICA
and FUTA tax withholding, but not for income tax
withholding purposes. Id. The Treasury regulations
prescribed this practice notwithstanding the fact that
Congress defined the term “wages” in “substantially
identical language for each of these three obligations
upon employers.” Id.

Based on the nearly identical definitions of
“wages” in the three statutes, this Court concluded
that “Congress intended ‘wages’ to mean the same
thing under FICA, FUTA, and income-tax withhold-
ing.” Id. at 255. The Court found that the statutory
scheme was born out of “congressional concern for
‘the interest of simplicity and ease of administra-
tion.”” Id. (citations omitted). The Court further
found that “[i]t would be extraordinary for a Con-
gress pursuing this interest to intend, without ever
saying so, for identical definitions to be interpreted
differently.” Id. at 257. Therefore, the Court held
that the Treasury regulations were invalid, because
they “failled] to implement the statutory definition
of ‘wages’ in a consistent or reasonable manner.”
Id. at 263.
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As noted above, Congress specifically stated in
the legislative history to Section 3402(o) that SUB
payments “do not constitute wages or remuneration
for services.” S. Rep. No. 91-552 at 268 (1969), re-
printed in 1969 U.S.C.C.A.N. 2027, 2305-06. Under
Rowan, the statutory definition of wages must be
implemented consistently for both income tax with-
holding (Chapter 24) and FICA taxation (Chapter 21).
Thus, payments that are not “remuneration ... for
services” (Chapter 24) cannot be “remuneration for
. .. any services performed by an employee” (Chapter
21), and SUB payments are not “wages” under either
chapter.

It is irrelevant to the Rowan analysis that Con-
gress has chosen for policy reasons to treat SUB
payments as if they are wages for income tax with-
holding purposes. Such payments are subject to
income tax withholding not because they are wages,
but because they are taxable income. To do otherwise
would expose terminated employees to a heavy final
tax burden when they file their tax returns. Congress
did not, however, choose to treat SUB payments as if
they are wages for FICA tax purposes, because there
is no corresponding policy reason for doing so. Accord-
ingly, such amounts are not subject to FICA taxes.



45

C. The Government’s Arguments for Dis-
tinguishing the Definition of Wages
Under FICA from the Definition of
Wages for Income Tax Withholding Are
Without Merit

1. Section 3402(o) Did Not Alter the
Definition of “Wages” But Rather
Recognized the State of the “Pre-
sent Law”

Attempting to separate the definition of wages
under FICA from the definition of wages for income
tax withholding, despite this Court’s clear holding in
Rowan, the Government sets up a straw man, argu-
ing that

[i]lt would be even more implausible to con-
strue Section 3402(o) as an affirmative effort
by Congress to narrow the pre-existing defi-
nition of “wages.” ... If Congress had in-
tended either to limit Chapter 24’s definition
of “wages,” or to eliminate FICA tax for the
sorts of dismissal payments historically
treated as “wages” under FICA, the language
it used in Section 3402(o) would have been a
remarkably oblique way of accomplishing
that result.

Br. 36.

This misstates both the plain language and
legislative history of Section 3402(o). In enacting
Section 3402(o), Congress did not alter the pre-
existing definition of “wages” but rather recognized
the state of the “present law” as to that definition —
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specifically, that SUB payments (as defined in Section
501(c)(17)(D)) were neither wages nor remuneration
for services. S. Rep. No. 91-552 at 268 (1969), reprint-
ed in 1969 U.S.C.C.A.N. 2027, 2305-06. As both
Congress and the Treasury Department recognized,
payments made pursuant to an employer plan to
employees involuntarily terminated due to reductions
in force or plant closings were already outside of the
definition of wages. Thus, there was no need to nar-
row that definition. The only thing that Congress
attempted to accomplish through the passage of
Section 3402(o) was the amelioration of any surprise
tax burden caused by the pre-existing fact that SUB
payments, though not wages subject to withholding,
were nonetheless taxable income.

Still arguing against the false premise that
Section 3402(o) is being used to try to narrow the
definition of wages, the Government contends that

[bly its terms, Section 3402(o) is irrelevant to
the FICA definitional provisions at issue in
this case. The prefatory language of Section
3402(0)(1) states that the rules therein — in-
cluding the rule that “supplemental unem-
ployment compensation benefits” shall be
treated as “wages” for purposes of income-tax
withholding — apply “(f)or purposes of this
chapter (and so much of subtitle F as relates
to this chapter).” Section 3402(0)(1) thus
applies only to Chapter 24 (income-tax with-
holding) and those portions of Subtitle F
(matters of procedure and administration)
that relate to Chapter 24. FICA, by contrast,
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is codified at Chapter 21 of the Internal Rev-
enue Code.

Br. 22-23.

The Government’s argument, once again, is wide
of the mark. Section 3402(0)’s requirement that SUB
payments be treated as if they are wages is limited to
Chapter 24 simply because there is no need to treat
them as if they were wages for any purpose other
than income tax withholding. Accordingly, Congress
explicitly established that SUB payments should only
be treated as if they were wages for the limited
purpose of ensuring that sufficient tax is withheld
from non-wage taxable income. This is bolstered by
Section 3402(0)’s directive that SUB payments be
treated as “a payment of wages by an employer to an
employee for a payroll period.” As the Government
admits, “payroll period” is relevant to the calculation
of income tax to be withheld, but has no analog in
FICA. Br. 24-25. It is thus clear that SUB payments
are to be treated as wages only for purposes of income
tax withholding. For all other purposes, including
FICA, SUB payments continue to be treated as the
non-wages that they are.

The Government has identified no basis on which
the Court should ignore the longstanding precedent it
set in Rowan and instead construe wages differently
for income tax withholding and FICA taxation pur-
poses. Before the court of appeals and the lower
courts in this case, as well as before the Federal
Circuit court of appeals in CSX (518 F.3d at 1343),
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the Government argued that this Court’s holding in
Rowan was legislatively overruled by the so-called
“decoupling amendment” contained in the Social
Security Amendments of 1983, Pub. L. No. 98-21,
§ 327(b)(1), 97 Stat. 65 (1983) (the “Decoupling
Amendment”). The Decoupling Amendment revised the
definitional section of FICA, § 3121(a), to provide that

[n]othing in the regulations prescribed for
purposes of chapter 24 (relating to income
tax withholding) which provides an exclusion
from “wages” as used in such chapter shall
be construed to require a similar exclusion
from “wages” in the regulations prescribed
for purposes of this chapter [Chapter 21 re-
lating to FICA taxes].

26 U.S.C. § 3121(a).

The Government appears to have abandoned the
argument that the Decoupling Amendment overruled
Rowan, and for good reason. The argument was
rejected by both the Sixth Circuit and the Federal
Circuit courts of appeals (see Pet. App. 14a-17a; CSX,
518 F.3d at 1344), and suffers from at least two fatal
flaws. First, the Decoupling Amendment provides for
varying treatment of exclusions from wages for
purposes of FICA and income tax withholding only
through the promulgation of regulations. Id.; see also
CSX, 518 F.3d at 1343-44. It says nothing at all about
the threshold question addressed by Rowan — that is,
whether a particular payment is wages for FICA tax
or income tax purposes in the first place. See CSX,
518 F.3d at 1344 (noting that the language of the
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Decoupling Amendment “addresses the construction
of the regulations rather than chapter 24 itself; . . . it
does not state that the term ‘wages’ in section 3401
will be defined independently from the term ‘wages’
in section 3121”).

Second, the Decoupling Amendment, by its own
terms, provides for the exclusion of payments from
wages through the promulgation of regulations. It
does not — at least on its face — provide for the inclu-
sion of non-wage payments in the definition of wages.
Thus, if a payment (such as a SUB payment) does not
fall within the definition of wages for income tax
withholding purposes, it is not at all clear that the
Treasury Department could, through regulations,
include such payments as wages for FICA purposes.
In any event, it is undisputed that the Treasury
Department has not issued such a regulation.

2. The Government’s Position that
SUB Payments Must Meet the Rev-
enue Rulings’ Definition Is Wrong

The parties before the Court agree on one thing:
At least some SUB payments are not wages within
the statutory definition. The Government concedes
that

Section 3402(o) does appear to reflect Con-
gress’s belief that some of the payments
encompassed by the statutory definition of
‘supplemental unemployment benefits’ would
not otherwise be viewed as ‘wages’ for
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purposes of income-tax withholding. The
provision would have served no useful pur-
pose if all such payments were already sub-
ject to the income-tax withholding that the
provision requires.

Br. 28 (emphasis in original).

After that point, however, the parties diverge.
Quality Stores’ position — consistent with the “present
law” described in the legislative history of Section
3402(o) — is that no SUB payments, as defined by
Congress, are wages for purposes of income tax
withholding or, pursuant to Rowan, for FICA taxa-
tion. The Government’s argument to the contrary is
underpinned by the implicit (and incorrect) presump-
tion that this Court must defer to the opinions ex-
pressed in the IRS’ revenue rulings.

The Government contends that the statutory
definition of SUB payments enacted by Congress
encompasses both wage and non-wage payments, and
that only those payments meeting the IRS’ current
revenue ruling on SUB payments (or such conflicting
rulings as the IRS may issue in the future) are non-
wages for FICA purposes. Br. 17-18 (“A 1990 IRS
Revenue Ruling concludes that FICA tax applies to
severance payments unless, inter alia, the payments
are ‘linked to the receipt of state unemployment
compensation.” Rev. Rul. 90-72, 1990-2 C.B. 211,
211....7); id. at 28 (“The provision’s history suggests
that the payments Congress had in mind were the
subset of ‘supplemental unemployment compensation
benefits’ that the IRS had already determined, or
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might later determine, to be ‘income’ but not ‘wag-
es.”).

Thus, the real question before the Court is which
authority controls the determination whether a SUB
payment constitutes “wages” — the statutory defini-
tion or the administrative opinion expressed by the
IRS. As set forth in greater detail below, the statute
must prevail.

(a) Revenue Rulings Lack the Force
and Effect of Law

Revenue rulings are no more than the opinions of
the IRS, and lack the force and effect of law. Dixon v.
United States, 381 U.S. 68, 73 (1965) (stating that
“the [Internal Revenue] Commissioner’s rulings have
only such force as Congress chooses to give them, and
Congress has not given them the force of law.”).

As noted above, the IRS itself concedes that
revenue rulings lack the force and effect of Treasury
regulations. See, e.g., Rev. Proc. 89-14, 1989-1 C.B.
814 (1989) (“Revenue rulings published in the Bulle-
tin do not have the force and effect of Treasury De-
partment regulations. ...”). As discussed below, the
fact that the revenue rulings lack the force of law
determines the framework under which those rulings
are evaluated by the Court.
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(b) Revenue Rulings Are Not Enti-
tled to Chevron Deference

The Court has established at least two distinct
frameworks for evaluating agency guidance. The
more deferential framework is outlined by the Court’s
decisions in Chevron, 467 U.S. 837 and United States
v. Mead Corp., 533 U.S. 218 (2001).

Chevron (at least ostensibly) provides a two-step
rule for determining the judicial deference to be ac-
corded administrative interpretations. First, the Court
considers whether Congress “has directly spoken to
the precise question at issue.” 467 U.S. at 842. If not,
the Court then considers “whether the agency’s answer
is based on a permissible construction of the statute.”
Id. at 843. In Mead, the Court held that Chevron
deference applies “when it appears that Congress
delegated authority to the agency generally to make
rules carrying the force of law, and that the agency
interpretation claiming deference was promulgated in
the exercise of that authority.” Id. at 226-27.

Conversely, agency opinions and other pro-
nouncements lacking the force of law are not entitled
to any special deference under Chevron but rather are
evaluated under the older power-to-persuade regime
of Skidmore, discussed below. Id.; see also Christensen
v. Harris County, 529 U.S. 576, 587 (2000) (“Interpre-
tations such as those in opinion letters — like inter-
pretations contained in policy statements, agency
manuals, and enforcement guidelines, all of which
lack the force of law — do not warrant Chevron-style
deference. . ..”).
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There is no question that the revenue rulings on
which the Government relies are “opinions” issued
without notice and comment procedures. They lack
the force of law, and thus are not entitled to judicial
deference. This is confirmed by the fact that the
Government itself has not claimed any entitlement to
judicial deference under Chevron.

(c) These Revenue Rulings Lack Per-
suasive Power under Skidmore

Since the revenue rulings on which the Govern-
ment relies are not entitled to judicial deference
under Chevron, they must be evaluated based on
their “power to persuade” under Skidmore v. Swift &
Co., 323 U.S. 134 (1944).

In Skidmore, the Court explained that the weight
given to an administrative interpretation of a statute
“will depend upon the thoroughness evident in its
consideration, the validity of its reasoning, its con-
sistency with earlier and later pronouncements, and
all those factors which give it power to persuade, if
lacking power to control.” Id. at 140. The IRS’ revenue
rulings are neither consistent nor well-reasoned. As
explained below, the IRS has twice changed its mind
about whether a SUB payment must be linked to state
unemployment benefits, and twice changed its mind
about whether a SUB payment may be received in a
lump sum. See Rev. Rul. 56-249, 1956-1 C.B. 488; Rev.
Rul. 59-227, 1959-2 C.B. 13; Rev. Rul. 77-347, 1977-2
C.B. 362; Rev. Rul. 90-72, 1990-2 C.B. 211.
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Moreover, the limited reasoning in Rev. Rul. 90-
72, the revenue ruling on which the Government
primarily relies, is superficial and conclusory. It fails
to explain the basis for the position that SUB pay-
ments must be tied to state unemployment compen-
sation benefits in order to be excluded from taxable
wages for FICA purposes. Indeed, the IRS has never
offered a cogent explanation for that position in any
of its revenue rulings or other pronouncements. Thus,
under Skidmore, the interpretation set forth in Rew.
Rul. 90-72 is entitled to no special weight.

(i) The IRS Has Repeatedly
Changed Its Position in Its
Revenue Rulings as to the
Requirements for SUB Pay-
ments

The inconsistent and confusing history of the
IRS attempts to define SUB payments for FICA tax
purposes began with the issuance of Rev. Rul. 56-249,
1956-1 C.B. 488. In that ruling, which, of course, was
issued prior to the enactment of IRC Section 3402(o),
the IRS opined that “benefits paid to former employ-
ees of M Company under the terms of the supple-
mental unemployment benefit plan do not constitute
‘wages’ for” FICA tax and income tax withholding
purposes.” 1956-1 C.B. at 492. The ruling set forth

" The IRS noted, however, that such amounts were taxable
income to the former employees. 1956-1 C.B. at 492.
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eight distinct conditions that the IRS regarded as
significant in determining that the SUB payments
were not wages, including, among others, (i) that the
benefits were linked to the receipt of state unem-
ployment benefits; (ii) that the benefits were based in
part on the amount of straight-time weekly pay re-
ceived by the employee while employed; (iii) that the
benefits were not attributable to the rendering of
particular services by the recipient during the period
of his employment; and (iv) that the benefits were paid
weekly and not in a lump sum. 1956-1 C.B. at 492.

Three years after its first revenue ruling on SUB
payments, the IRS decided that whether a SUB
payment was paid periodically or in a lump sum was
not critical, after all, in excluding it from FICA taxa-
tion. In Rev. Rul. 59-227, the IRS applied the princi-
ples of Rev. Rul. 56-249 to plans that made lump-sum
payments to employees and found that such pay-
ments also constituted non-wage SUB payments.
1959-2 C.B. 13.

After the enactment of Section 3402(0) — in which
Congress declined to incorporate the majority of the
IRS’ complex criteria for non-wage SUB payments —
the IRS changed its mind about whether payments
needed to be tied to receipt of state unemployment
benefits to qualify as non-wage SUB payments. In
Rev. Rul. 77-347, the IRS opined that — contrary to its
position in Rev. Rul. 56-249 — “the fact that benefits
under the plan are not tied to the State’s unemploy-
ment benefits is not a material or controlling factor.”
1977-2 C.B. 362, 363 (emphasis added). Accordingly,
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the IRS advised that separation-related payments
that were not tied to state unemployment benefits
nonetheless qualified as non-wage SUB payments for
FICA taxation purposes. Rev. Rul. 77-347 expressly
cites IRC Section 3402(0)’s definition of SUB pay-
ments.

In Rev. Rul. 90-72, 1990-2 C.B. 211, the IRS
performed yet another about-face and proclaimed
that

[t]he portion of Rev. Rul. 77-347 concluding
that benefits do not have to be linked to state
unemployment compensation in order to be
excluded from the definition of wages for
FICA ... tax purposes is inconsistent with
the underlying premises for the exclusion
and is therefore hereby revoked.

1990-2 C.B. at 212. The IRS further changed its mind
(again) about whether SUB payments could be re-
ceived in a lump sum, stating that lump-sum pay-
ments would no longer be excludable from wages. Id.

This Court has declined to give any special
weight to administrative interpretations where those
interpretations conflict with earlier pronouncements
of the agency. Gilbert, 429 U.S. at 142-43. The fact
that the IRS has changed its mind not once, but twice
on what it contends are two critical elements for SUB
payment eligibility robs the revenue rulings of any
persuasive force they might have possessed. Skid-
more, 323 U.S. at 140 (whether judicial deference
should be given to an agency ruling depends, in part,
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on the ruling’s “consistency with earlier and later
pronouncements”).

Furthermore, the Government’s arguments before
this Court are inconsistent with the revenue rulings
on which it relies. The Government argues that the
Quality Stores Payments cannot qualify as non-wage
SUB payments because they were based on the
length of the employee’s service with the companies
and the level of the employee’s regular compensation.
Br. 8, 19. Yet Rev. Rul. 56-249 provides that benefits
based in part on the duration of an employee’s service
with the employer and the level of the employee’s
regular compensation may be characterized as non-
wage SUB payments. 1956-1 C.B. at 492. Similarly,
Rev. Rul. 90-72 included the same factors for non-
wage SUB payment eligibility articulated in Rev. Rul.
56-249, noting that “the amount of weekly benefits

payable is based [in part] upon ... the amount of
straight-time weekly pay,” and that “the duration of
the benefits is affected by ... the employee’s seniori-

ty.” 1990-2 C.B. at 212.

The Government neither acknowledges nor
attempts to explain these inconsistencies. Thus, the
fact that the Quality Stores Payments were based on
the length of an employee’s service and level of regu-
lar compensation is not inconsistent with the conclu-
sion that the payments were SUB payments and not
wages.
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(ii) The Revenue Rulings Are
Not Well-Reasoned and Ar-
ticulate No Sound Basis for
Departing from the Plain
Language of the Statute

When Congress enacted statutory provisions
defining SUB payments in 1960 and again in 1969, it
presumably was aware of the IRS revenue rulings
regarding SUB payments, yet did not adopt the
revenue rulings’ additional factors and limitations.
Instead, Congress chose a simple and straightforward
definition: SUB payments are “paid to an employee,
pursuant to a plan to which the employer is a party,
because of an employee’s involuntary separation from
employment . . . resulting directly from a reduction in
force, the discontinuance of a plant or operation, or
other similar conditions.” 26 U.S.C. § 3402(0); see also
26 U.S.C. §501(c)(17)D). The IRS’ revenue rulings
seek to depart from the plain language of the statutes
by layering on numerous additional requirements
that SUB payments must meet, none of which Con-
gress has ever adopted.

The IRS’ revenue rulings can have no persuasive
force without a credible explanation of their depar-
ture from the statutory definition of SUB payments.
Yet the revenue rulings conspicuously fail to articu-
late their own reasoning. For example, Rev. Rule 90-
72 mandates that benefits must be tied to state
unemployment compensation benefits to be excluded
from taxable wages, but offers no explanation why
that should be the case. Nor has the Government in



59

its arguments to this Court attempted to provide such
an explanation. In light of the fact that the only
power the revenue rulings have before this Court is
the power to persuade, the Government’s failure even
to attempt to defend the correctness of the revenue
rulings on which it relies is telling.

The Federal Circuit court of appeals in CSX did
not address whether the revenue rulings upon which
the Government relies are substantively correct or
whether there is legal authority for revenue rulings
to determine the FICA treatment of particular
benefit payments. Instead, the Federal Circuit
simply accepted the Government’s argument that
because the appellees in CSX had not asserted that
the benefit payments at issue met the requirements
of the revenue rulings, the payments were taxable
for FICA purposes.

When the proper analysis under Skidmore is
performed, however, it is clear that the revenue
rulings are not entitled to any weight. As a result,
there is no basis for departing from the plain lan-
guage of Section 3402(o), which sets forth the defini-
tion of SUB payments actually drafted by Congress,
and no basis for overruling this Court’s decision in
Rowan, which provides for the consistent construction
of “wages” across chapters of the Internal Revenue
Code.
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CONCLUSION

For all the foregoing reasons, the decision of the
court of appeals that the benefits paid by Quality
Stores (i) constituted supplemental unemployment
compensation benefits as defined in Section 3402(0) of
the Internal Revenue Code, and (ii) are exempt from
Federal Insurance Contributions Act taxes is correct
and should be affirmed.
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SUPPLEMENTAL APPENDIX
1. 26 U.S.C. Section 501(c)(17)(D) provides:

The term “supplemental unemployment compensa-
tion benefits” means only —

(i) benefits which are paid to an employee be-
cause of his involuntary separation from the employ-
ment of the employer (whether or not such separation
is temporary) resulting directly from a reduction in
force, the discontinuance of a plant or operation, or
other similar conditions, and

(i1) sick and accident benefits subordinate to the
benefits described in clause (i).

2. Treas. Reg. § 1.501(c)(17)-2(j) was amended by
T.D. 6972, 1968-2 C.B. 222; 33 Fed. Reg. 12,899
(Sept. 12, 1968), to read in full as follows:

Required Records and Returns. Every trust de-
scribed in section 501(c)(17) must maintain records
indicating the amount of separation benefits and sick
and accident benefits which have been provided to
each employee. If a plan is financed, in whole or in
part, by employee contributions to the trust, the trust
must maintain records indicating the amount of each
employee’s total contributions allocable to separation
benefits. In addition, every trust described in section
501(c)(17) which makes one or more payments total-
ing $600 or more in one year to an individual must
file an annual information return in the manner
described in paragraph (b)(1) of § 1.6041-2.
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3. 'Treas. Reg. § 1.501(c)(17)-2(j) was further amend-
ed by T.D. 7068, 1970-2 C.B. 252; 35 Fed. Reg.
17,328 (Nov. 11, 1970), to read in full as follows
(and it currently provides):

Required Records and Returns. Every trust
described in section 501(c)(17) must maintain records
indicating the amount of separation benefits and sick
and accident benefits which have been provided to
each employee. If a plan is financed, in whole or in
part, by employee contributions to the trust, the trust
must maintain records indicating the amount of each
employee’s total contributions allocable to separation
benefits. In addition, every trust described in section
501(c)(17) which makes one or more payments total-
ing $600 or more in 1 year to an individual must file
an annual information return in the manner de-
scribed in paragraph (b)(1) of § 1.6041-2. However, if
the payments from such trust are subject to income
tax withholding under section 3402(o) and the regula-
tions thereunder, the trust must file, in lieu of such
annual information return, the returns of income tax
withheld from wages required by section 6011 and the
regulations thereunder. In such circumstances, the
trust must also furnish the statements to the recipi-
ents of trust distributions required by section 6051
and the regulations thereunder.

4. 'Treas. Reg. § 1.6041-2(b)(1) provides:

Distributions under employees’ trust or plan.
(1) Amounts which are: (i) Distributed or made
available to a beneficiary, and to which section 402
(relating to employees’ trusts) or section 403 (relating
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to employee annuity plans) applies, or (ii) Described
in section 72(m)(3)(B), shall be reported on Forms
1096 and 1099 to the extent such amounts are includ-
ible in the gross income of such beneficiary if the
amounts so includible aggregate $600 or more in any
calendar year. In addition, every trust described in
section 501(c)(17) which makes one or more payments
(including separation and sick and accident benefits)
totaling $600 or more in 1 year to an individual must
file an annual information return on Form 1096, ac-
companied by a statement on Form 1099, for each
such individual. Payments made by an employer or a
person other than the trustee of the trust should not
be considered in determining whether the $600 mini-
mum has been paid by the trustee. The provisions
of this subparagraph shall not be applicable to pay-
ments of supplemental unemployment compensation
benefits made after December 31, 1970, which are
treated as if they were wages for purposes of section
3401(a). Such amounts are required to be reported
on Forms W-3 and W-2. See paragraph (b)(14) of
§ 31.3401(a)-1 of this chapter (Employment Tax Reg-
ulations).

5. 'Treas. Reg. § 1.6041-2(b)(1) was amended by T.D.
6972, 1968-2 C.B. 222; 33 Fed. Reg. 12,899 (Sept.
12, 1968), to read in full as follows:

Distributions under employees’ trust or un-
der supplemental unemployment benefit trust.
(1) Amounts which are distributed or made avail-
able to a beneficiary, and to which section 402 (relat-
ing to employees’ trusts) or section 403 (relating to
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employee annuity plans) applies, shall be reported
on Forms 1099 and 1096 to the extent such amounts
are includible in the gross income of such beneficiary
when the amounts so includible are $600 or more in
any calendar year. In addition, every trust described
in section 501(c)(17) which makes one or more pay-
ments (including separation and sick and accident
benefits) totaling $600 or more in 1 year to an indi-
vidual must file an annual information return on
Form 1096, accompanied by a statement on Form
1099, for each such individual. Payments made by
an employer or a person other than the trustee of the
trust should not be considered in determining
whether the $600 minimum has been paid by the
trustee.

6. Treas. Reg. § 1.6041-2(b)(1) was further amended
by T.D. 7068, 1970-2 C.B. 252; 35 Fed. Reg.
17,328 (Nov. 11, 1970), to read in full as follows
(and it currently provides):

Distributions under employees’ trust or un-
der supplemental unemployment benefit trust.
(1) Amounts which are distributed or made available
to a beneficiary, and to which section 402 (relating to
employees’ trusts) or section 403 (relating to employ-
ee annuity plans) applies, shall be reported on Forms
1099 and 1096 to the extent such amounts are includ-
ible in the gross income of such beneficiary when the
amounts so includible are $600 or more in any calen-
dar year. In addition, every trust described in section
501(c)(17) which makes one or more payments (in-
cluding separation and sick and accident benefits)
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totaling $600 or more in 1 year to an individual must
file an annual information return on Form 1096, ac-
companied by a statement on Form 1099, for each
such individual. Payments made by an employer or a
person other than the trustee of the trust should not
be considered in determining whether the $600 mini-
mum has been paid by the trustee. The provisions of
this subparagraph shall not be applicable to pay-
ments of supplemental unemployment compensation
benefits made after December 31, 1970, which are
treated as if they were wages for purposes of section
3401(a). Such amounts are required to be reported on
Form W-2. See paragraph (b)(14) of § 31.3401 (a)-1 of
this chapter (Employment Tax Regulations).

7. Treas. Reg. §§ 31.3401(a)-1(b)(14)(i) and (ii) pro-
vide:

Supplemental unemployment compensation ben-
efits. (i) Supplemental unemployment compensation
benefits paid to an individual after December 31,
1970, shall be treated (for purposes of the provisions
of Subparts E, F, and G of this part which relate to
withholding of income tax) as if they were wages, to
the extent such benefits are includible in the gross
income of such individual.

(ii) For purposes of this subparagraph, the term
“supplemental unemployment compensation benefits”
means amounts which are paid to an employee, pur-
suant to a plan to which the employer is a party, be-
cause of the employee’s involuntary separation from
the employment of the employer, whether or not such
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separation is temporary, but only when such separa-
tion is one resulting directly from a reduction in force,
the discontinuance of a plant or operation, or other
similar conditions.




