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QUESTIONS PRESENTED

1) Whether the Seventh Circuit created a rule
contrary to this Court’s precedent in rate-setting cases

by refusing to apply Federal Power Comm’n v. Hope
Natural Gas Co., 320 U.S. 591 (1944), to taxi drivers.

2) Whether the Seventh Circuit departed from
long-established precedent under the Fair Labor Stan-
dards Act by severely limiting the “suffer or permit”
standard and in doing so created precedent to be cited
to the detriment of countless employees.
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PARTIES

Petitioner Melissa Callahan is a natural person
and citizen of the United States and the State of Illi-
nois. She was at relevant times a taxi driver licensed
by the City of Chicago.

Respondent City of Chicago is a municipal corpo-
ration tasked by the State of Illinois to set the compen-
sation of taxi drivers and others operating vehicles for
hire on its public ways.

CORPORATE DISCLOSURE STATEMENT

Petitioner is a natural person and citizen of the
United States.
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OPINIONS BELOW

The opinion of the United States Court of Appeals
for the Seventh Circuit was issued on February 17,
2016. The United States District Court for the North-
ern District of Illinois partially dismissed the case in a
Memorandum Opinion and Order on November 29,
2012, on a motion to dismiss. Pet.App.20-31. That court
entered judgment in favor of the City of Chicago on the
remaining claim under the Fair Labor Standards Act
January 23, 2015. The district court issued a final ap-
pealable order on January 23, 2015. All opinions are
included in the Petitioner’s Appendix.

¢

JURISDICTION

The court of appeals judgment was entered on
February 17, 2016. The jurisdiction of this Court is in-
voked under 28 U.S.C. § 1254(1).

¢

CONSTITUTIONAL PROVISIONS
AND STATUTES AT ISSUE

U.S. CONST. amend. XIV, § 1

All persons born or naturalized in the United
States, and subject to the jurisdiction thereof,
are citizens of the United States and of the
state wherein they reside. No state shall make
or enforce any law which shall abridge the
privileges or immunities of citizens of the
United States; nor shall any state deprive any
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person of life, liberty, or property, without due
process of law; nor deny to any person within
its jurisdiction the equal protection of the
laws.

65 ILCS 5/11-42-6

The corporate authorities of each municipal-
ity may license, tax, and regulate hackmen,
draymen, omnibus drivers, carters, cabmen,
porters, expressmen, and all others pursuing
like occupations, and may prescribe their com-
pensation.

STATEMENT OF THE CASE

This petition raises one important question two
ways: are taxi drivers in Chicago entitled to earn at
least the minimum wage where the City of Chicago
prescribes their compensation and suffers them to
work.

Under the first argument, the Seventh Circuit
substituted a new economic model — decline in stock
price or asset value — for the long-standing precedent
established under Federal Power Comm’n v. Hope Nat-
ural Gas Co., 320 U.S. 591 (1944). Under that prece-
dent, the test is instead a pragmatic, fact-based test
that looks at actual earnings by the regulated entity.

Under the second argument, the Seventh Circuit
deviated from the plain language of the Fair Labor
Standards Act, as uniformly applied since the 1940’s
that “employ” means to “suffer or permit” a person to
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work. Rutherford Food Corp. v. McComb, 331 U.S. 722
(1947). Instead, the Seventh Circuit refused to apply
that test to the City because it was an awkward fit, to
use the City’s phrase, to a “regulator.”

¢

ARGUMENT

I. This Court should require the Seventh Cir-
cuit to comply with this controlling prece-
dent on rate-making rather than apply
novel rules to defeat the rights of a discrete
and identifiable group - taxi drivers.

To defeat the rights of cab drivers as common car-
riers entitled to a reasonable rate of return on their
investment, the Seventh Circuit announced a new
principle, departing from Federal Power Comm’n v.
Hope Natural Gas Co., 320 U.S. 591 (1944) and over
eighty years of rate making jurisprudence. Under the
Seventh Circuit’s new rule, a common carrier or utility
has no legal right to a reasonable return on its invest-
ment unless it demonstrates a decline or fall in its
stock price or asset value.

That new rule over-determines outcomes in the
taxi leasing market. Under that flawed rule, a Chicago
cab driver who leases a taxi medallion for just 12 to 24
hours — as is standard — would never have a right to a
reasonable return — or any return — since the market
value of the lease cannot decline in such a time period.
The effect of this decision is that a cab driver who
makes a capital investment in a 12 to 24 hour lease —
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or even a weekly lease — and cannot make even the
minimum hourly wage is also denied the right to com-
plain of the fare set by the City. The cab driver is de-
nied her constitutional right to a reasonable return,

unlike other common carriers since the landmark case
of Smyth v. Ames, 169 U.S. 466 (1898).

The Seventh Circuit’s illogical rule is not just
wrong: it is mischievous. It does what long-ago the fed-
eral courts stopped trying to do — namely, to come up
with formulas for deciding what is or is not a reasona-
ble return. This “decline in asset price” rule is contrary
to this Court’s precedent in cases like Hope Natural
Gas, which was designed to sweep away such formulas.
Courts are supposed to check the government and as-
sess whether the government-set rate allows persons —
whether giant utilities or individuals as in this case —
a fair and reasonable return on investment. The Sev-
enth Circuit refused to provide that review of govern-
ment rate-setting and because of its refusal, thousands
continue to be denied a fair rate of return.

Unsurprisingly, the Seventh Circuit’s opinion omits
any citation to this Court’s key rate making cases like
Hope Natural Gas or Duquesne Light Co. v. Barasch,
488 U.S. 299 (1989). Indeed, none of the leading rate-
making cases are cited at all. It may be that the Sev-
enth Circuit’s new “principle,” buried in a short opinion
without citation, will ever be applied to anyone else
again. It may be that in any future case alleging a right
to a reasonable return, no utility or common carrier
will ever have to demonstrate a decline in asset price.
Only cab drivers, among the most powerless and
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exploited workers in this country, will have to make
this demonstration. But when a weak and powerless
group like cab drivers are singled out in this way to
deny them the same rights as other common carriers,
this Court should be especially concerned to apply the
rule of law equally to all citizens, regardless of their
income or influence. This Court has always been sensi-
tive to discrimination against weak, marginal groups
of citizens, and many cab drivers are not even citizens.
From footnote four of Carolene Products through
Romer v. Evans, 517 U.S. 620 (1996), this Court has
guarded isolated persons from being targeted by state
government.

In creating this new pleading requirement — and
it is a pleading requirement — the Seventh Circuit has
returned to the type of clumsy judicial attempts to dic-
tate rate-making methodology that Hope Natural Gas
put to an end. See Hope Natural Gas, 320 U.S. at 602
(impact of rate, not its theory matters); Duquesne, 488
U.S. at 314 (citing Hope). One of the major battles in
American legal history was to get the courts to stop do-
ing what the Seventh Circuit now proposes: creating
an economic model or theory to calculate a reasonable
rate instead of doing the hard work of pragmatic judg-
ing.

Petitioner seeks a remand for the district court to
determine on a developed record — not on the pleading
of the complaint (the Constitutional count comes to
this Court from a motion to dismiss) — whether cab
drivers who are not able to get even the minimum
wage under the rate set by the City of Chicago are
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receiving a non-confiscatory rate of return for purposes
of the Fourteenth Amendment. Petitioner contends
that no court could find that she received a reasonable
return on her investment. The City of Chicago sets a
rate that denied her and other drivers even a mini-
mum wage, much less overtime.

If cab drivers simply hired employees to work the
lease, they could not even routinely cover the costs of
the lease. That is, Petitioner, e.g., could not “hire her-
self,” pay herself the state minimum wage of $8.25 an
hour plus overtime, cover the gas and tax, and even
break even for many if not most weeks of the year. The
rate set by the City of Chicago would not let her as an
investor recover any return on principal and costs —
gasoline, and the like — even if the investor made the
employee work 60 hours or 70 hours a week. But there
are no more cab companies that employ workers as
Checker and Yellow used to do.

The reason Petitioner and others drive cabs of
course is that by working 70 to 80 hours a week — even
at less than the minimum wage — they are able to sur-
vive. They have carved out some economic niche, but
an oppressive one. But as common carriers, they have
at least the right to a judicial review as to whether this
kind of opportunistic economic arrangement guaran-
tees them a non-confiscatory return. See Terminal
Taxicab Co. v. Kutz, 241 U.S. 252, 254 (1916) and Jackie
Cab Co. v. Chicago Park Dist., 366 Ill. 474, 476 (1937)
for the principle that taxis are common carriers.
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Furthermore, this Court should make clear that
there is no going back on the principle of Hope Natural
Gas. Federal courts should not return to the practices
of yesteryear and again dictate the rate making meth-
odology or come up with specialized rules for determin-
ing what is or is not a non-confiscatory return. This
Court’s earlier and pragmatic shift to looking at actual
returns on risk rather than economic models should be
upheld, not turned from. This case is one of pure, un-
conscionable, economic oppression, which hardly justi-
fies a denial to this type of common carrier of the
constitutional right to reasonable return.

II. This Court should also grant certiorari be-
cause this case raises an important federal
question: does the “suffer or permit” stan-
dard applied under the Fair Labor Standards
Act apply to municipal corporations that set
compensation and exercise control over the
manner in which work is performed.

The important federal question here is whether
the City, though claiming to be a mere “regulator” of its
taxi drivers, is liable under the Fair Labor Standards
Act for the sweatshop conditions in which Petitioner
and other drivers work. To determine liability under
the FLSA, Congress rejected the narrow common law
definition of “employer” and sought to hold liable any
behind-the-scenes entity on which workers were eco-
nomically dependent. 29 U.S.C. sec. 203(g) (“‘employ’
includes to suffer or permit to work”). This Court has
repeatedly held that the “suffer or permit to work”
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standard is broader than the common-law understand-
ing of the word “employ.” See, e.g., Rutherford Food
Corp. v. McComb, 331 U.S. 722 (1947). But despite this
catch-all definition, both the District Court and Court
of Appeals held that as a “regulator,” the City was not
liable.

This case offers an opportunity to set forth when
“regulating” becomes something more, at least for the
limited but important purposes of preventing economic
exploitation of the type barred by the FLSA. It is a
question that should determine the livelihood of hun-
dreds of thousands of cab drivers, who are still not
deemed employees even as in California and other
states, free-lance drivers for Uber and Lyft are. It is a
question of greater importance as public-private part-
nerships proliferate, and as local governments con-
tinue to press more standards on employers at the
behest of their citizens.

Though evaded in the opinion of the Court of Ap-
peals, there are two facts that should determine the li-
ability of the City. First, the City sets the fare/meter
rate and all related taxi fees. It sets the maximum that
drivers can charge. In this respect, it is in a different
regulatory role than when it sets the minimum - as in
the case of restaurant employees and others to whom
the Court of Appeals makes an inapt comparison. Fur-
thermore, the City itself sets the fare by authority of
an Illinois law which says that the City may “prescribe

. compensation” of the drivers. 65 ILCS 5/11-42-6
provides this express rate-setting authority:
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The corporate authorities of each municipal-
ity may license, tax, and regulate hackmen,
draymen, omnibus drivers, carters, cabmen,
porters, expressmen, and all others pursuing
like occupations, and may prescribe their com-
pensation.

This authority ostensibly exists so that the City of
Chicago can ensure that taxi drivers can earn a profit
and a fair wage, and has been used to exempt the City
from anti-trust law on that basis. Campbell v. Chicago,
823 F.2d 1182, 1185 (7th Cir. 1987). While the state law
curiously goes unmentioned in the Seventh Circuit
opinion, the Petitioner heavily relied on the City’s ex-
ercise of its authority over her under a uniquely spe-
cific statute under which the City actually does
“prescribe” her “compensation” by setting rates, fees
and competition.

The second undisputed fact — or at least as found
by the District Court — is that the City prescribes the
manner in which cab drivers perform their work. Years
ago cab companies like Yellow and Checker hired driv-
ers as employees and did this kind of supervision. In
comparing taxi drivers to employees in restaurants,
the Court of Appeals brushed over this crucial fact. But
in the modern era these onetime employers merely
lease out the medallions, and far from supervising
compliance with the City’s regulations, the medallion
owners expect the City to perform this supervisory
role. See Democratic Union Organizing Committee v.
NLRB, 603 F.2d 862 (D.C. Cir. 1978) for discussion of
history on this point. As set out in the District Court’s
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opinion, the City regulates all aspects of the driver-
passenger relationship, including “courtesy,” cleanli-
ness, the route taken and every other aspect that mod-
ern technology allows the City to supervise, virtually
as a back seat driver.

Furthermore, the drivers are common carriers, at
least in the common law sense. They have a duty to
serve the public without discrimination at the same
fixed rate and no discretion to do otherwise. By City
regulation, the drivers may not turn down a fare, and
must go wherever the passenger directs — however un-
profitable that may be (e.g., a destination where a re-
turn fare is unlikely). The drivers also have a specific
obligation to go out into underserved areas and can be
disciplined for not doing so. It is well settled that com-
mon carriers have special legal obligations for carriage
and transportation that other employees do not. It is
simplistic to brush aside these special obligations — set
out in City regulations — by saying restaurant employ-
ees also serve the public. That may be, but their rates
of pay are not determined by the City and they are not
disciplined by the City — as cab drivers are — for lack of
courtesy or cleanliness. See Chicago Municipal Code
9-104-150, “Public chauffeurs shall be courteous to
passengers, prospective passengers and other drivers
at all times.” Taxi drivers in Chicago are common car-
riers who must carry all members of the public without
distinction at a rate set by the government and are en-
gaged in a public enterprise. See Chas. Wolff Packing
Co. v. Court of Industrial Relations, 262 U.S. 522, 535-
536 (1923).
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The question is not whether the City is in the taxi
business but whether Petitioners are performing the
City’s business, and they are. As Petitioners repeatedly
pointed out in briefs and oral argument, the City does
run businesses, literally, on which taxi drivers depend.
Taxi drivers depend on O’Hare and Midway Airports,
both public enterprises run by the City, and the City
depends on taxi drivers to operate those businesses. As
also pointed out in the record the City of Chicago and
State of Illinois jointly run one of the nation’s largest
convention centers, McCormick Place, and tourist
park, Navy Pier. These are colossal City enterprises —
and the principal reason people come and spend money
in Chicago. They are City businesses on which cab
drivers depend economically and which depend eco-
nomically on cab drivers. Finally, the taxi business is
an evident link or gap filler in the City’s public transit
system.

It is disturbing that taxi drivers — who work at low
rates set by Chicago catering to its business and tour-
ist class — are without legal protection: no right to a
reasonable return on the amounts they scrape up to
buy a lease, no right to an opportunity to make some-
thing close to the minimum wage, and not even the ru-
dimentary protections of anti-trust law. This petition
for certiorari is brought in the hope that in the highest
court of the land such exploitation will not be sanc-
tioned any more.
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CONCLUSION

Petitioners respectfully ask this Court to grant
this petition for certiorari and review the decision of

the Court of Appeals.

Respectfully submitted,

THOMAS H. GEOGHEGAN
Counsel of Record
DESPRES SCHWARTZ
& GEOGHEGAN, LTD.
77 West Washington Street,
Suite 711
Chicago, Illinois 60602
(312) 372-2511
geogh711@gmail.com

Counsel for Petitioner
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In the
United States Court of Appeals
For the Seventh Circuit

No. 15-1318
MELISSA CALLAHAN,
Plaintiff-Appellant,
.
CItY OF CHICAGO, ILLINOIS,
Defendant-Appellee.

Appeal from the United States District Court for the
Northern District of Illinois, Eastern Division.
No. 12 C 362 — Manish S. Shah, Judge.

ARGUED NOVEMBER 3, 2015 —
DEecIDED FEBRUARY 17, 2016

Before Woob, Chief Judge, EASTERBROOK, Circuit
Judge, and BRUCE, District Judge.*

EASTERBROOK, Circuit Judge. Between January
2009 and August 2011, Melissa Callahan frequently
drove a taxicab in Chicago. She does not own a cab, nor
does she own a medallion that represents the City’s
permission to operate a taxi. She leased both from own-
ers by the week, day, or half day. She brought to the

* Of the Central District of Illinois, sitting by designation.
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transaction her time, her skill as a driver, and her
chauffeur’s license, which permits her to operate
leased taxis. Callahan asserts, and we assume, that
her net proceeds (fares and tips, less lease fees and gas-
oline) averaged less than the minimum wages required
by the Fair Labor Standards Act, 29 U.S.C. §§ 201-19,
and the Illinois Minimum Wage Law, 820 ILCS 105/1
to 105/15.

Callahan contends that the City of Chicago must
make up the difference. She presents two theories: first
that the City’s regulations (Chicago sets the rates, per
mile and per minute of waiting time, that taxis may
charge passengers) are confiscatory, and second that
the City’s regulations are so extensive that Chicago
must be treated as her employer. As far as we can see,
both theories are novel; no other federal court has ad-
dressed either of them.

Williamson County Regional Planning Comm’n v.
Hamilton Bank of Johnson City, 473 U.S. 172 (1985),
holds that takings claims usually belong in state court,
because the Constitution is not offended if the state
pays for what it takes, and state litigation (an inverse
condemnation suit) is the way to get a state to pay. But
in response to questions at oral argument, Chicago
conceded that Williamson does not require Callahan to
pursue her takings claim in state court, because Illi-
nois provides compensation for physical but not regu-
latory takings. See 745 ILCS 10/2-103; Sorrells v.
Macomb, 2015 IL App (3d) 140763 ] 25-26. Compen-
sation therefore is unavailable in Illinois court, and
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this permits federal litigation. See Sorrentino v.
Godinez, 777 F.3d 410, 413-14 (7th Cir. 2015).

District Judge Kennelly dismissed the takings
claim under Fed. R. Civ. P. 12(b)(6). 2012 U.S. Dist.
LEexts 169755 at *4-8 (N.D. Ill. Nov. 29, 2012). We agree
with his rationale and result, which rest on the fact
that Callahan does not own any asset whose market
value has been reduced by the City’s regulation of taxi
fares. Persons who own cabs or medallions are (poten-
tially) adversely affected by caps on what owners can
charge to customers — or to drivers (the City sets max-
imum lease rates). But none of Callahan’s property is
subject to rate regulation. She owns her own time, but
Chicago does not require her to devote any of that time
to taxi driving. Callahan and others similarly situated
will not drive a taxi unless they believe that they are
apt to obtain more income (or other satisfactions) from
that occupation than from the next best alternative.
Competition in the labor market tells Callahan what
an hour of her time is worth, and she cannot recover
from the City if she now rues devoting as much time as
she did to driving other people’s taxis.

Even cab and medallion owners would have a
hard time showing a regulatory taking, because Chi-
cago’s rate regulation has not driven the price of those
assets anywhere near zero. (On the standard for regu-
latory takings, compare Lucas v. South Carolina
Coastal Council, 505 U.S. 1003 (1992), with Horne v.
Department of Agriculture, 135 S. Ct. 2419 (2015).)
Chicago limits the number of medallions, producing a
regulatory scarcity that offsets the effect on owners of
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capping what they can charge drivers or passengers.
According to the record in this case, medallions sold for
$64,000 in 2007. Early in 2013 new medallions went
for $360,000 in an auction conducted by the City. Later
that year medallions sold from existing to new owners
for $348,000. These values imply the absence of confis-
catory regulation. Uber entered the Chicago market in
fall 2011, but medallion prices still rose substantially
between 2007 and 2013. See also Scott Walsten, Has
Uber Forced Taxi Drivers to Step Up Their Game?, The
Atlantic (July 9, 2015).

After Judge Kennelly dismissed the takings claim,
the case was transferred to Judge Shah, who granted
summary judgment in the City’s favor on the mini-
mum-wage claims. Judge Shah gave several reasons;
we need consider only one of them. An insuperable ob-
stacle to Callahan’s suit is the fact that Chicago is not
her employer. It acts as a regulator, while minimum-
wage laws govern employment.

Callahan does not contend that Illinois supplies a
definition of “employer” more expansive than that in
the Fair Labor Standards Act, so we turn to 29 U.S.C.
§203(g), which says that “employ” includes “suffer or
permit to work”. The City of Chicago permitted her to
drive a cab and thus became her employer, Callahan
maintains; and if more were needed, she says, there’s
the fact that taxis are important to the City. Commerce
would be hampered if taxis were unavailable. People
use cabs to get to restaurants, to airports, to conven-
tions, to plays and operas, and so on. No taxis, and City
tax revenue would collapse as residents fled to New
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York, Los Angeles, or Anchorage. Because the City
gains from having taxis, and has not regulated them
out of existence (thus suffering drivers to work), Chi-
cago is every driver’s employer and must pay mini-
mum wages plus overtime. So Callahan’s argument
goes.

This is an extravagant claim. If taxis are vital, so
are restaurants and retail shops and hotels and hospi-
tals and . . . Well, the list is endless. Everyone who con-
tributes to city life (and directly or indirectly to the tax
base) would be a public employee. Restaurants often
fail, and their proprietors may find that they have lost
money on the venture; if Callahan is right, however,
every failed restaurateur could turn to the City for the
minimum wage. More than wages are at stake. If work-
ers in regulated occupations really are public employ-
ees, then they are state actors under 42 U.S.C. §1983
and bound by all of the Constitution, just as the City
itself is. No one could be fired in Chicago unless the
City approved, after notice and an opportunity for a
hearing. Newspaper editors could not edit reporters’
stories, because public employees cannot censor
speech. Abolishing the distinction between public and
private employment would work a legal revolution.
See, e.g., Jackson v. Metropolitan Edison Co., 419 U.S.
345 (1974) (heavily regulated electric utility is not a
state actor); Flagg Bros., Inc. v. Brooks, 436 U.S. 149
(1978) (the UCC’s regulation of security interests does
not make state actors of those involved in selling col-
lateral); Rendell-Baker v. Kohn, 457 U.S. 830 (1982)
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(extensive regulation and public funding of a school
does not make it or its employees state actors).

At oral argument Callahan’s lawyer insisted that
her contention does not go that far. Taxi drivers are
special, counsel maintained, because taxis are common
carriers and must take all comers. That doesn’t do
much to confine the scope of the argument, because ho-
tels, restaurants, trains, air carriers, and other places
of public accommodation also must accept, without dis-
crimination, all potential paying customers (and hos-
pital emergency rooms must accept patients whether
or not they can pay), yet no one thinks that every nurse
at a hospital (etc.) is a public employee. It also over-
states matters considerably to say, as counsel did, that
Callahan is a common carrier. She is not required to
drive a taxi. If she drives a taxi, she is forbidden to dis-
criminate among potential customers, but she is free to
pursue a different line of work. As with the takings
claim, this part of Callahan’s theory elides the fact that
she does not own a cab, a medallion, or any other asset
encumbered by regulatory duties.

The contention that the government permits to
work, and thus employs, everyone it does not forbid to
work has nothing to recommend it. The theory would
produce multiple employers for every worker — for the
United States, the State of Illinois, Cook County, and
other governmental bodies permit taxi drivers to work
in the same sense as Chicago does. The Occupational
Safety and Health Administration and the National
Highway Traffic Safety Administration have not
adopted safety rules so onerous that the taxi business
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must shut down. Yet the goal of the Fair Labor
Standards Act is to regulate employers, not the many
governmental bodies that permit employers to operate.
To see this one has only to skim the statute, which calls
on “employers” not only to pay minimum wages but
also to post notices (§§ 203(m), 218b), maintain accu-
rate time and attendance data (§211(c)), and enforce
maximum hours (§207). Callahan wants the City of
Chicago to guarantee her wages but not to perform any
of the other tasks required of a statutory employer, yet
there’s no basis in the FLSA for deeming an employer
to have just a subset of the statutory duties.

Callahan asks us to deem Chicago her employer
under the seven open-ended factors discussed in Sec-
retary of Labor v. Lauritzen, 835 F.2d 1529 (7th Cir.
1987). A concurring opinion questioned the utility of
that list, see 835 F.2d at 1539-43, but we need not de-
cide whether to take a fresh look at the subject. Lau-
ritzen designed its list to help courts choose between
characterizing migrant laborers as employees or as in-
dependent contractors. The agricultural laborers per-
formed their tasks on Lauritzen’s cucumber farm.
When one person compensates another for work done
on his property, the statutory phrase “suffer or permit
to work” implies the existence of an employment rela-
tion, even when the workers set their own schedules
and choose their own harvesting techniques. Callahan
may have driven on the City’s streets, but Chicago did
not “suffer or permit” her to be there; the State of Illi-
nois sets the requirements for drivers’ and chauffeurs’
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licenses. Callahan’s suit does not require a choice be-
tween employment and independent-contractor status.
The core question is whether extensive regulation
makes the government an employer of the regulated
parties. Our answer to that question is “no.”

AFFIRMED
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Melissa Callahan is a taxicab driver in Chicago.
She obtained her license to drive a taxicab in 2007, and
drove full time between January 2009 and August
2011. Callahan asserts that, during that period, she
was unable to earn the minimum wage as defined by
the Fair Labor Standards Act ($7.25 per hour) or by the
Illinois Minimum Wage Law ($8.25 per hour). In 2012,
Callahan sued the City of Chicago, claiming: (1) that
the City was her employer under these statutes; and
(2) that it violated those laws by failing to pay her
the required minimum wages. The City moves for
summary judgment on Counts IV and V of Callahan’s
amended complaint. Callahan cross-moves for sum-
mary judgment on the same counts.
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The City of Chicago closely regulates the taxicab
industry. It licenses both the owners and drivers of
cabs, sets maximum rates charged to consumers, and
sets standards for drivers’ conduct and appearance,
among other things. The City also benefits from taxis
working within its borders. The City requires much
from those who would operate taxicabs, but the City
has not gone so far as to employ the individual lessees
who drive them — the City regulates, but it does not
provide the business to which cabdrivers render ser-
vice. As a result, the City was not Callahan’s employer
under the FLSA or IMWL, and is not liable to her for
any wages.

To prevail on a minimum-wage claim under the
FLSA or IMWL, a plaintiff must prove not only that
the defendant was her employer, but that she was not
in fact paid the minimum wage. On this latter front,
Callahan has not produced admissible evidence from
which a jury could reasonably infer much, if anything,
about her hourly income and whether it fell below the
applicable minimum. Her own calculations are prem-
ised on inadmissible evidence and speculation. Conse-
quently, Callahan cannot defeat the City’s motion for
summary judgment.

For the reasons discussed below, the City’s motion
is granted, and Callahan’s motion is denied.

I. Legal Standard

Summary judgment may be granted where “there
is no genuine issue of material fact and . . . the movant
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is entitled to judgment as a matter of law.” Hussey v.
Milwaukee Cnty., 740 F.3d 1139, 1142 (7th Cir. 2014)
(quoting Jackson v. Indian Prairie Sch. Dist. 204, 653
F.3d 647, 654 (7th Cir. 2011)). A genuine issue of mate-
rial fact exists “if the evidence is such that a reasona-
ble jury could return a verdict for the nonmoving
party.” Serednyj v. Beverly Healthcare, LLC, 656 F.3d
540, 547 (7th Cir. 2011) (quoting Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986)). In reviewing a
summary-judgment motion or a cross-motion for sum-
mary judgment, a court construes all facts, and draws
all reasonable inferences from those facts, in favor of
the non-moving party. United States v. PH. Glatfelter
Co., 768 F.3d 662, 668 (7th Cir. 2014) (quoting Laskin
v. Siegel, 728 F.3d 731, 734 (7th Cir. 2013)).

II. Facts
A. Licensing and Regulation of Taxicabs

The Department of Business Affairs and Con-
sumer Protection is an executive department of the
City of Chicago. See Municipal Code of Chicago § 2-25-
020. Among the powers and responsibilities of the de-
partment is to review and process applications for city
business licenses. See id. § 2-25-050(b). Pursuant to
this power, the department issues on behalf of the City
approximately 49 types of business licenses, including
licenses concerning public-passenger vehicles such as
taxicabs. See [122] at 2 { 5.1

! Citations to the record are designated by the document
number as reflected on the district court’s docket, enclosed in
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Before a taxicab may be operated in Chicago, the
taxicab generally must be licensed by the City through
the department. See MCC § 9-112-020.2 A taxicab
medallion is a metal plate, provided by the City, to be
affixed to the outside of a cab as a physical represen-
tation of a license to operate that vehicle as a taxicab.
See [122] at 8-9. ] 24; see also MCC § 9-112-010. Me-
dallion licensees, or medallion holders, often form me-
dallion-holder associations, or “taxicab affiliations.”
See [122] at 8-9. | 24. Yellow Cab and American
United, for example, are well-known taxicab affilia-
tions. See id. “Affiliates” are the members of a taxicab
affiliation. See id.

brackets; referenced page numbers are from the CM/ECF header
placed at the top of filings. The facts related in this opinion are
taken largely from relevant statutes and regulations, as well as
from the parties’ Local Rule 56.1 statements of uncontested facts
(and replies or responses thereto), which set forth the parties’ po-
sitions concerning the facts material to the motions for summary
judgment. Some of the latter materials (and their exhibits or ap-
pendices) were filed under seal. To the extent this opinion dis-
cusses any content previously filed under seal, the party that
originally filed that document must file on the court’s docket a
public version of the same. The public version should leave visible
any content referenced below. See City of Greenville, Ill. v. Syn-
genta Crop Protection, LLC, 764 F.3d 695, 697 (7th Cir. 2014).

2 A taxicab licensed by another jurisdiction may be operated
in Chicago, but only under limited circumstances (such as when
dropping off a passenger whose trip originated outside of the
City). See MCC § 9-112-020(d). Such taxicabs can accept passen-
gers in the City only if those passengers are traveling to the juris-
diction where the cab is licensed, and if the trip was arranged in
advance. See id. 9-112-020(c).
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Licensed taxicabs must have certain features and
equipment. See, e.g., MCC § 9-112-140 (required safety
features); id. § 9-112-510 (required taximeter equip-
ment). They are also subject to inspection at the direc-
tion of the department commissioner. See id. § 9-112-
050. Failure to follow the rules and regulations govern-
ing medallion holders may subject those owners to
fines, or to suspension or revocation of their taxicab li-
cense(s). See id. § 9-112-370(b); see also Taxicab Medal-
lion License Holder Rules and Regulations (July 1,
2012) (“2012 Medallion Holder Rules”), [121-29] at 27-
28 (Rule TX17.02); Rules and Regulations for Taxicab
Medallion License Holders (May 1, 2008) (“2008 Me-
dallion Holder Rules”), [121-22] at 51 (Rule 15.02).

From time to time, the City of Chicago holds auc-
tions for taxicab medallions. See [142] at 7 ] 22; see
also MCC § 9-112-480. The average price of a medal-
lion in 2007 was $63,781. See [142] at 7 ] 21. As of
2013, the minimum bid at auction was $360,000. See
id. I 22.

Medallion holders may transfer their medallions
to others. See MCC § 9-112-430(d). In 2013, the aver-
age market value for a medallion transfer was more
than $348,000. See [142] at 7 J 20. When a medallion
is transferred, the transferee must pay to the City a
transfer fee, which ranges from 5 to 25 percent of the
transfer price depending on certain factors (such as
when the transferor acquired the medallion). See MCC
§ 9-112-430(g). Medallion owners who instead choose
to keep their medallions and renew those taxicab li-
censes must pay a renewal fee. See id. § 9-112-150; see
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also 2012 Medallion Holder Rules, [121-28] at 7-8
(Rule TX2.04(d)); 2008 Medallion Holder Rules, [121-
22] at 38 (Rule 9.04(3)). Newly-issued medallions are
subject to a licensing fee, as well. See MCC § 9-112-150.

B. Licensing and Regulation of Public
Chauffeurs

Chicago taxicabs may be operated only by licensed
chauffeurs. See MCC §§ 9-104-020, 9-112-260. To ob-
tain a public chauffeur’s license in Chicago, the appli-
cant must satisfy certain criteria, including: (1) they
must have a valid Illinois State driver’s license; (2)
they must be at least 21 years old; (3) they must be
able to speak, read, and write English; (4) they cannot
have certain medical conditions, such as epilepsy; and
(5) they must have successfully completed a manda-
tory training course. See id. § 9-104-030(2). The com-
missioner is tasked with providing (or “caus[ing] to be
offered”) such training courses, which may be done in
“contract with the city colleges.” Id. § 9-104-030(7).

A licensed public chauffeur is not obligated to use
her license, and so may take extended absences from
driving if she wishes. See [148] at 2 ] 4; id. at 8 ] 15.
However, to the extent a chauffeur does elect to use her
license, she is subject to various rules and regulations
governing her conduct. Regulations concerning a pub-
lic chauffeur’s conduct are set forth in the City’s Mu-
nicipal Code, see MCC § 9-104-060 et seq., and in a
series of rules promulgated by the department, see
Public Chauffeurs Rules and Regulations (as amended
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December 3, 2012), [121-14]. For example, public
chauffeurs must operate their vehicles safely and be
“courteous to passengers . .. and other drivers,” id. at
20 (Rules CH5.08(a), (d)). They must also remain
“clean and neat in their appearance at all times,” id. at
22 (Rule CH5.09). Appearing clean and neat includes
wearing the proper attire — a shirt or blouse with
sleeves, see id. If a passenger has left personal belong-
ings in the taxicab, the driver must bring the items
within 24 hours to the lost-and-found office of her taxi-
cab affiliation, or to the nearest police department if

the driver is operating an unaffiliated cab. See id.
(Rule CH5.10).

Chauffeurs’ driving hours are also regulated to a
certain extent. For example, current regulations pre-
vent drivers from operating a taxicab for more than 12
consecutive hours in a 24-hour period. See [148] at 7
I 13 (citing MCC § 9-112-250).3 While in service, chauf-
feurs cannot leave their cabs unattended. See [121-14]
at 20 (Rule CH5.06).

The rules and regulations also address how a
chauffeur may accept passengers, drive passengers to
their destinations, and collect fares. For example, if the
driver’s taxicab is “for hire,”* she must agree to

3 This regulation was not in place between January 2009 and
August 2011, see [148] at 7 ] 13, the time period to which plain-
tiff’s alleged damages are limited, see [122] at 1 ] 1.

* A chauffeur may designate their vehicle as “not for hire”
when: (1) the driver is responding to radio or telephone orders;
(2) the vehicle or fare meter is in disrepair or is out of service;
(3) the driver is returning the vehicle to its garage; or (4) the
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transport “any person ... to any destination” unless
certain exceptions apply (e.g., the driver is on her way
to pick up a passenger who phoned in a taxicab re-
quest). Id. at 18 (Rule CH5.02(a)). If the request for cab
service came directly to the driver through a radio-
dispatch call made by her taxicab affiliation, she must
respond to that call. See id. at 19 (Rule CH5.03). Driv-
ers who have leased their cabs from an affiliation also
have an affirmative duty to respond to dispatch calls
requesting cab service for passengers in “underserved
areas™ at least once during a lease of 24 hours or fewer
(or at least 7 times during a weekly lease). See id. at
25 (Rule CH6.01(a)). If the chauffeur would like to at-
tempt to find passengers using a cab stand (or in the
vicinity of one), she must follow certain rules —e.g., she
must go to the back end of the line if using the stand.
See id. at 17 (Rule CH5.01).

Once the driver has accepted a passenger, she must
take the passenger to their destination “by the most
direct route.” Id. at 19-20 (Rule CH5.04(c)); see also id.
at 33 (Rule CH11.02). Accordingly, drivers must know
— or must have reference materials “immediately

”»

driver is on her way to a meal or a break for “personal necessity
(i.e., bathroom break). See [121-14] at 18 (Rule CH5.02(c)).

5 Underserved areas are, with certain exceptions, defined as
“all areas within the corporate limits of the city of Chicago which
are located either north of Devon Avenue; west of Ashland Avenue
between Devon Avenue and Grand Avenue; west of Halsted Street
between Grand Avenue and Roosevelt Road; or south of Roosevelt
Road.” Public Chauffeurs Rules and Regulations: Definitions,
[121-14] at 6.
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available” in order to determine — what that route is.
Id. at 19 (Rule CH5.04(b)).

Maximum fare rates are prescribed by the City,
and are set forth in the Municipal Code. See MCC § 9-
112-600(a). Drivers cannot charge more than the max-
imum permitted fare rate.® See id. § 9-112-600(b); see
also [121-14] at 34 (Rule CH11.05). Passengers may
pay their fares using any form of legal tender, includ-
ing credit cards. See [121-14] at 34 (Rule CH11.06(a)).

Members of the public may alert the City to poten-
tial violations of these rules and regulations by dialing
“311.” See [142] at 4-5 ] 15.7 Rule violations can subject

6 The Municipal Code describes fare rates as follows:
For the first /9 mile or fraction thereof: $3.25
Forty-five cents of this initial mileage rate for
the first ten taxicab fares which a driver
transports per day is hereby designated for
payment of workers’ compensation insurance.

For each additional '/ mile or fraction thereof: $0.20
For each 36 seconds of time elapsed: $0.20

For the first additional passenger over the
age of 12 years and under the age of 65 years: $1.00

For each additional passenger, after the first

additional passenger, over the age of 12 and

under the age of 65 years: $0.50

Vomit clean-up fee: $50.00
MCC § 9-112-600(a).

" Plaintiff contends that the City “solicits” such complaints
(or compliments) by posting signage in taxicabs “requesting” the
public to provide comments or criticisms about a driver’s perfor-
mance. See [142] at 4 | 15. The City denies that it solicits or re-
quests any such comments, though it admits that members of the
public may elect to provide such information “through the City’s
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public chauffeurs to various penalties, including fines,
or suspension or revocation of their chauffeur’s license.
See, e.g., MCC §§ 9-104-040(a), 9-104-140; see also [121-
14] at 46 (Rule CH16.02) (“first offenses” may subject
a driver to fines between $75 and $750, while “re-
peated” or “aggravated” offenses may subject a driver
to fines between $200 and $750). Before any such
penalty may be imposed, however, the driver must be

‘311’ service.” Id. at 4-5  15. The City also denies that it posts any
signage in taxicabs requesting passengers to comment on driver
performance, as the exhibits relied on by plaintiff purportedly do
not support this statement. See id.

The City is correct that the references on which plaintiff re-
lies do not suggest that the City posts any comment-or-complaint
signs in taxicabs. Rule TX5.05 of the 2012 Medallion Holder Rules
does require that the words, “Call 311 for Compliments or Com-
plaints” be printed on all taxi-meter receipts. See [121-28] at 24.
But receipts — required to be available only “upon request of a
passenger,” [121-14] at 34 (Rule CH11.07) — are different from
posted signs that are visible to all passengers, as are required
signs communicating fare and safety-inspection information.

A print-out from the City’s website explains that individuals
may use the website to report problems with taxicabs. See [121-
6]. The print-out does not address signage in the cabs, themselves.
A video displayed on the department website, see [142] at 4 ] 15
(citing http://www.cityofchicago.org/city/en/depts/bacp/provdrs/vehic.
html), describes “311” placards to be placed not in taxicabs, but on
them — i.e., as bumper stickers. The video states that, as of “June
30” (year unspecified), the department will require all taxicabs to
have on its bumper a sticker reading, “How’s My Driving? Com-
pliments or Concerns Call 311[.] Report Taxi Number.” The video
ends by telling the viewer to “please call us. Tell us what your ex-
perience is like.”

The difference between soliciting comments and providing an
opportunity to comment is immaterial at this stage — what is un-
disputed is that the City has a role in receiving information about
cab-driver performance.
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notified, and an administrative hearing provided upon
written request. See MCC § 9-104-040(c).

Licensed taxicab drivers are also subject to special
transportation-related taxes. The Metropolitan Pier &
Exposition Authority Airport Departure Tax is im-
posed on cab drivers and other drivers licensed by the
City to provide ground transportation for hire. See
[142] at 13 ] 35; [121-7] at 4. Taxicab drivers who pick
up passengers from either of Chicago’s major airports
(O’'Hare and Midway) must buy corresponding MPEA
“tax stamps.” [122] at 10 ] 31.

C. Administrative Fees, Lease Rates, and
Income

To obtain a public chauffeur’s license, an appli-
cant must pay a licensing fee. See [121-14] at 10
(RuleCH1.15); MCC § 9-104-070 ($15.00 for an “origi-
nal” chauffeur’s license). First-time applicants must
also complete a mandatory training course, as de-
scribed above, and may be required to pay tuition for
that course, see [122] at 1 | 2. Licenses may be renewed
for an additional fee ($8.00 per renewal application).
See MCC § 9-104-070.

The City does not own any taxicabs. See [122] at 9
q 26. If a licensed public chauffeur wants to drive a
taxicab but does not herself own a licensed cab (i.e., she
is not a medallion holder), she may lease the cab from
a taxicab affiliate; plaintiff here is such a lessee. See id.
q 25. The City has established a schedule of maximum
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lease rates based on the taxicab’s fuel efficiency. See
MCC § 9-112-230.8

Taxicab drivers, including lessee-drivers such as
plaintiff, earn money from passengers who pay the
drivers for their taxicab services. See [122] at 9-10 | 28.
To the extent that this income derives from metered
fares, the maximum fare rates are set by the City, see
MCC § 9-112-600, as described above. A portion of a
cab driver’s income may also come from tips. See [122]
at 10 I 30. The City does not control how much a given
passenger may tip, see id. and indeed some drivers re-
ceive larger tips as a result of specific actions that they
take. Some drivers, for example, receive larger tips be-
cause they: (1) advertise their taxicab services using
business cards or online social media; (2) market them-
selves in a “unique” way, such as by singing to their
passengers or by decorating their cabs; (3) provide en-
tertainment or other amenities to their passengers,
such as movies or television programming, reading
materials, or internet access; or (4) connect with their
passengers more quickly using mobile-phone technolo-
gies. See [148] at 8-9 ] 16-17.

Some taxicab drivers may also try to improve their
income by avoiding areas where it is more difficult to
connect with passengers, or by avoiding areas where
the passengers, as the driver has learned, generally

8 For example, the maximum daily lease rate for a 12-hour
shift is $74 for a taxicab whose fuel efficiency is greater than or
equal to 36 miles per gallon (“Tier 1”), while the maximum lease
rate for a vehicle achieving only 25 to 35 miles per gallon (“Tier
2”) is $69. See MCC § 9-112-230(a).
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provide smaller tips, see id. at 12 { 25. (Conversely,
some drivers, including plaintiff, will keep track of
large events such as sports games or theatre produc-
tions, and will try to be at those locations when the
events are letting out. See [122] at 12 | 37.) And some
drivers will not pick up passengers from airports, be-
cause they do not find airport trips to be a good invest-
ment of their time. See [148] at 7 ] 13.

Drivers may also attempt to improve their earn-
ings not by increasing their income, but by decreasing
their expenses or other losses. For example, taxicab
drivers may comparison-shop for gas prices and attempt
to minimize the amount of gas they use by decreasing
their use of air conditioning, or by accelerating more
smoothly. Plaintiff takes this approach. See [122] at 16
q 48. Driving carefully may also lower a driver’s ex-
penses through avoiding accidents. See id. | 49.

D. Melissa Callahan’s Taxicab Driving
1. Callahan’s Licensure and Driving History

Melissa Callahan first became a Chicago taxicab
driver in 2007, when she obtained her public chauf-
feur’s license. See [122] at 1 ] 1; [142] at 1-2 ] 1. Before
she obtained her public chauffeur’s license, Callahan
completed a two-week training course at Harold Wash-
ington College; the course addressed geography and
the rules and regulations for driving a taxicab in Chi-
cago, among other things. See [122] at 1 2. She paid
approximately $275 in tuition for this course. See id.
Callahan did not interview with the City to become a
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taxicab driver. See id. at 2 | 3. She was never told by
the City that she had been hired to perform work for
the City. See id. The City did not ask Callahan to com-
plete any tax-related forms, such as a W-4, as a condi-
tion for receiving her chauffeur’s license. See id. 4.

Callahan used her chauffeur’s license to drive
taxicabs beginning in 2007, and she was a full-time cab
driver between January 2009 and August 2011. See
[142] at 1-2 ] 1, 5. During that period, she would lease
a taxicab from a cab owner of her choice. See id. at 2-3
9 6;[122] at 14  41; [141] at 2 ] 2. The leases that Cal-
lahan entered with the cab owner were typically daily
leases of 12 or 24 hours each. See [141] at 2 ] 3. The
City of Chicago did not provide Callahan with any taxi-
cabs to drive. See [122] at 9 ] 27.

While leasing taxicabs, Callahan purchased gaso-
line to use in the cabs. See id. at 10 | 31. She also
bought a guidebook that had a list of streets, spent
money on car washes for the cabs, and purchased
MPEA tax stamps. See id. The City of Chicago did not
provide Callahan with gas for the taxis she leased, or
with any other materials necessary to drive a taxicab.
See id. at 8-9, ] 23, 27. Nor did the City provide Cal-
lahan with any passengers for her cab. See id. at 9
q 27.

2. Control Over Callahan’s Taxicab Leases
and Driving

Callahan selected the taxicab affiliations from
which she leased her cabs; the City did not dictate her
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choice. See id. at 14  41. When driving a leased taxi-
cab, Callahan would decide where to go to look for pas-
sengers in need of taxicab services — unless, that is, she
received a radio-dispatch call from the affiliate from
whom she had leased her cab. See id. at 4 | 10. Simi-
larly, Callahan would decide whether to drive to a city
airport in search of potential fares. See id. | 11. It was
also Callahan’s choice whether to use (or not) a partic-
ular taxicab stand. See id. | 12.

The City generally required Callahan to take the
most direct route to a given destination, but did not
otherwise dictate the specific routes that she took. See
id. at 6  18. Callahan set her own driving hours and
decided when she would take breaks, though the City
now limits (to twelve) the number of consecutive hours
that a taxicab driver may drive. See id. at 4-5 ] 9, 17;
see also MCC § 9-112-250(a).? Callahan also decided if
and when to take vacations from driving a taxicab, and
did not inform the City (or seek its approval) when tak-
ing such vacations. See [122] at 5 ] 15. Nor did she in-
form the City of any sick days she took from driving.
See id. | 16. She wore her own clothing while driving
a cab (typically a pair of pants and a shirt); the City
did not inspect her chosen attire or personal appear-
ance. See id. ] 13-14.

% As noted above, this regulation was not in place when Cal-
lahan was a full-time taxicab driver (i.e., between January 2009
and August 2011).
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3. Callahan’s Earnings, January 2009 to Au-
gust 2011

Callahan did not keep complete records of her
income and expenses from taxicab driving between
January 2009 and August 2011 — indeed, her record-
keeping was quite poor. She did recall that she had
earned only enough money to cover her total expenses.
See id. at 17 { 53; [141] at 4 ] 7. For the purposes of
this litigation, Callahan therefore estimated her earn-
ings from driving a taxicab in 2009, 2010, and 2011, by
estimating: (1) her household expenses (rent, utilities,
and the like); and (2) taxi-related expenses (money
spent on gas and cab leases). See id. In estimating her
personal or household expenses, Callahan relied on
some (unidentified) bills and receipts that she had
kept; she had not retained all of those records, however,
so she used rough estimates to fill in the gaps. See [122]
at 17-18, q 53-57. She estimated her taxi-related ex-
penses based on her personal knowledge and experi-
ence as a taxicab driver. See Declaration of Melissa
Callahan, [121-26] at 4 ] 20. Using this approach, Cal-
lahan estimated that she earned the following from
driving a taxicab full time: $2,210 in 2009; $12,777 in
2010; and $9,414 in 2011 (January through August).
See [122] at 17-18 ] 54, 56-57.

In 2013, Callahan filed amended tax returns
for the years 2009, 2010, and 2011. See [95] at 14
1 59; [122] at 18 | 59.1° Callahan did not provide her

10 Tn her original tax return for 2009, Callahan did not report
any income from driving a taxicab. See [95] at 13-14 ] 58; [122] at
18 q 58. She did report taxi-related income in her originally-filed
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return-preparer with any documents concerning her
income and expenses during those years; she calcu-
lated these figures herself. See [95] at 14-16, (] 60, 62,
64; [122] at 18-19, ] 60, 62, 64. She calculated those
figures by looking at her household expenses (rent,
utilities, etc.) and estimating her tax-related expenses
(gas, cab leases), and then assuming that her income
was approximately the same as her total expenses. See
[141] at 5 9. In her amended tax returns, Callahan
reported having earned the following profits from taxi-
cab driving: $2,158 in 2009; $12,832 in 2010; and
$9,414 in 2011. See [96-3] at 7; [96-4] at 7; [96-5] at 6.

Callahan also made some handwritten notes of
what she spent on taxicab expenses (leases, gas), and
what she earned from taxi driving, for seven months in
2009 (February, May, June, July, August, November,
and December) and two months in 2010 (January and
February). See [141] at 2 | 4. In addition, Callahan ob-
tained some credit-card payment reports from 2012,
which purported to show some earnings that Callahan
had made as a taxicab driver in that year. See id. at 5

8.

Between January 2009 and August 2011, Calla-
han did not keep any records of the number of hours
she drove a taxicab for hire. See [122] at 21 | 73. Nor
did she keep a calendar or schedule of her driving. See
id. Callahan did retain copies of nearly all of the taxi-
cab lease agreements she entered in 2010 and 2011,

2010 and 2011 returns. See [96-6] at 4 (declaring $16,133 in prof-
its in 2010); [96-7] at 4 ($3,574 in 2011).
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however, and asserts that she worked all, or nearly all,
of the hours of each lease. See [141] at 3 ] 5.

E. Procedural History

In January 2012, Callahan sued the City of Chi-
cago under the Fair Labor Standards Act. See [1]. Cal-
lahan subsequently amended her suit to be a putative
class action, alleging that the City was her employer
within the meaning of the FLSA, and that the City is
liable under the Act because she did not earn the re-
quired minimum wage ($7.25 per hour), see [33] at 13-
14 (Count V). Callahan also asserted a similar claim
against the City under the Illinois Minimum Wage
Law (Count IV), which requires that employees be paid
a minimum of $8.25 per hour. See id. at 12-13. Three
other counts were dismissed from the case and are not
at issue here. See [39]. The City and Callahan both
move for summary judgment on Counts IV and V of the
amended complaint. [90]; [119].

III. Analysis
A. Fair Labor Standards Act (Count V)

The FLSA was enacted in 1938 “to protect all cov-
ered workers from substandard wages and oppressive
working hours.” Barrentine v. Arkansas-Best Freight
Sys., Inc., 450 U.S. 728, 739 (1981). The goal was to en-
sure “a fair day’s pay for a fair day’s work.” Id. (quoting
Overnight Motor Transp. Co. v. Missel, 316 U.S. 572,
578 (1942)) (internal brackets and quotation marks
omitted); cf. Vanskike v. Peters, 974 F.2d 806, 810 (7th
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Cir. 1992). Not all workers benefit from the Act’s pro-
tections, however. These protections are afforded only
to “employees.” See 29 U.S.C. § 206(a) (“Every employer
shall pay to each of his employees ... wages at the
[specified] rates. . . .”). The threshold question, then, is
whether Melissa Callahan is an “employee” of the City
of Chicago within the meaning of the FLSA. The stat-
ute itself provides little guidance, defining “employee”
in a circular fashion. See id. § 203(e)(1) (“[TThe term
‘employee’ means any individual employed by an em-
ployer.”).!* The Act defines “employ” as “to suffer or per-
mit to work.” Id. § 203(g).

Callahan did not interview to become a formal em-
ployee of the City of Chicago; she was never told by the
City that she had been made, or would be made, an
employee; and the City never provided her with an em-
ployee handbook, manual, or other personnel policy.
See [122] at 2 (] 3-4. She was not, in other words, what
one typically considers to be an “employee” in the tra-
ditional (or common-law) sense. See Bluestein v. Cent.
Wis. Anesthesiology, S.C., 769 F.3d 944, 952 (7th Cir.
2014) (quoting Clackamas Gastroenterology Assocs.,
P.C. v. Wells, 538 U.S. 440, 449-50 (2003)). But, as Cal-
lahan correctly points out, the FLSA uses a much
broader definition of “employee” than is found at com-
mon law. See Estate of Suskovich v. Anthem Health
Plans of Va., Inc., 553 F.3d 559, 565 (7th Cir. 2009); see
also Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318,

11 “Employer” may include a public agency, see 29 U.S.C.
§ 203(d), which may be a political subdivision of the state (as
here), see id. § 203(x).
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326 (1992) (“[The FLSA] stretches the meaning of ‘em-
ployee’ to cover some parties who might not qualify as
such under a strict application of traditional agency
law principles.”). Indeed, the Act’s definition of “em-
ploy” is “the broadest definition ... ever included in
any one act,” Reyes v. Remington Hybrid Seed Co., Inc.,
495 F.3d 403, 408 (7th Cir. 2007) (quoting United States
v. Rosenwasser, 323 U.S. 360, 363 n. 3 (1945)).

The City sets many aspects of a cab driver’s job
performance. Callahan must possess a public chauf-
feur’s license and must drive a properly licensed cab.
See MCC §§ 9-112-020, 9-104-020. The City quite liter-
ally “permits” Callahan to work as a taxicab driver. But
the statute, though broad, is not limitless. See Tony
and Susan Alamo Found. v. Sec’y of Labor, 471 U.S.
290, 295 (1985); Walling v. Portland Terminal Co., 330
U.S. 148, 152 (1947). Once the appropriate boundaries
have been drawn, the City-Callahan relationship falls
outside of the Act.

1. The City’s Involvement in Taxicab Opera-
tion

The statute provides that Callahan is the City’s
employee if the City “suffer[s] or permit[s her] to
work.” 29 U.S.C. § 203(g). Not just any work qualifies,
however. Individuals are “working” within the mean-
ing of the Act — and so are entitled to be paid for any
time spent so “working” — when they are performing
activities “controlled or required by the employer and
pursued necessarily and primarily for the benefit of
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the employer and his business.” 29 C.F.R. § 785.7 (quot-
ing Tennessee Coal, Iron & R.R. Co. v. Muscoda Local
No. 123, 321 U.S. 590 (1944), overruled on other
grounds and superseded on other grounds by statute as
stated in IBP, Inc. v. Alvarez, 546 U.S. 21, 25-28 (2005))
(emphasis added); see also Musch v. Domtar Industries,
Inc., 587 F.3d 857, 859 (7th Cir. 2009) (citing Jonites v.
Exelon Corp., 522 F.3d 721, 726 (7th Cir. 2008)); Sehie
v. City of Aurora, 432 F.3d 749, 751 (7th Cir. 2005) (cit-
ing 29 C.F.R. § 785.7).12 Put another way, “employees
[under the FLSA] are those who as a matter of eco-
nomic reality are dependent upon the business to
which they render service.” Sec’y of Labor, U.S. Dept. of
Labor v. Lauritzen, 835 F.2d 1529, 1534 (1987) (quoting
Mednick v. Albert Enters., Inc., 508 F.2d 297, 299 (5th
Cir. 1975)). Thus, the critical question here is whether
the “business” to which Callahan renders service is, in
fact, the City’s business.

Callahan is a taxicab driver; the service she pro-
vides is therefore the transportation of passengers by
taxicab, and the City controls to quite a significant ex-
tent the operation of taxicabs in Chicago. Licensure,
equipment, and other requirements for taxicabs are set
by the City and determine the physical environment in
which cab drivers work. The City also regulates taxi
drivers directly through licensure, eligibility, and

12 Sehie states that the general rule is that an employee’s
work must be “necessarily and primarily for the benefit of the em-
ployer or his business.” 432 F.3d at 751 (quoting 29 C.F.R. § 785.7)
(emphasis added). The quoted federal regulation, however, uses
the conjunctive “and his business.” 29 C.F.R. § 785.7 (quoting Ten-
nessee Coal, 321 U.S. at 598) (emphasis added).
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conduct requirements that are specific to them. In ad-
dition, taxicab drivers must follow certain rules re-
garding how they obtain and transport passengers.
But controlling or regulating how taxicabs are oper-
ated is not the same as providing, or undertaking to
provide, transportation by taxicab. The City does not
perform the latter role.

The City does not provide the taxicabs themselves
— and so does not provide transportation by taxicab di-
rectly — because it does not own any, see [122] at 9 ] 26.
The City provides only the licenses (i.e., medallions)
that allow private vehicle owners to operate their ve-
hicles as taxicabs. See MCC § 9-112-010; [122] at 8-9
q 24. Nor is there any evidence that the City provides
taxicab transportation indirectly — i.e., by requiring or
mandating that licensed taxicabs actually be used. In-
deed, the evidence is to the contrary: taxicabs in Chi-
cago may be driven lawfully only by licensed public
chauffeurs, see MCC §§ 9-104-020, 9-112-260, and
there is no requirement that public chauffeurs actually
use their licenses, see [148] at 2 ] 4. This is a critical
point. The City can, as Callahan asserts, effectively
limit the maximum number of in-service taxicabs
available to passengers by capping or otherwise con-
trolling the number of medallions in circulation at any
given time. But the City does not go so far as to set a
minimum number of cabs that must be driven for hire.
The City makes no guarantee to would-be passengers
that taxicab services will be available. The City there-
fore does not provide transportation by taxicab, even
indirectly.
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Callahan offers several reasons why, in her esti-
mation, the City is “in the taxi business.” Callahan pos-
its that the City is in the taxicab business because:
(1) the City profits from the sale of taxi medallions,
medallion-transfer fees, and the collection of related
taxes; (2) taxicab service is an essential part of trans-
portation in the City; (3) the City owes medallion hold-
ers a reasonable return on their investment in
medallions; and (4) the City acts in the interest of me-
dallion owners, who used to supervise and control taxi-
cab drivers. None of these arguments is persuasive.

a. Taxi-Related Revenues

The City allegedly “profits” from taxi services in
several ways. To begin, says Callahan, the City collects
millions of dollars from medallion auctions — such as
in 2013, for example, when the opening bid (for each of
50 available medallions) was $360,000. See id. at 30.
The City also collects money when one medallion
owner transfers his medallion to another, since the
transferee must pay the City a fee; this fee ranges from
5 to 25 percent of the sale or transfer price. See id.; see
also MCC § 9-112-430(g). Finally, notes Callahan, the
City collects taxes related to the provision of taxicab
services: a monthly ground-transportation tax, see
[120] at 31; see also MCC § 3-46-030(B)(1)(a)(i) (requir-
ing the payment of $78.00 per month); and airport-
related (MPEA) taxes, imposed on taxicab drivers
when they pick up passengers from Chicago-area air-
ports, see [120] at 31; [122] at 10 ] 31.
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What Callahan describes, however, are not “prof-
its” from a business of providing transportation by
taxicab, but revenues derived from regulating the taxi-
cab industry. Taxicab medallions, in effect, are permits
that allow the permittee to use taxicabs for hire on city
property. The City charges a fee for this privilege, and
thus collects revenue from those who provide transpor-
tation by taxicab. But this does not suggest that the
City itself provides (or guarantees provision of ) those
services. The power to tax may be the power to destroy,
but the collection of taxes, fees, or revenue by a govern-
mental entity does not make the regulated industry
the business of that government. Nor does it cause the
regulated person to render their services to the govern-
ment.

b. Importance to Transportation in Chicago

Callahan also argues that the City is in the busi-
ness of providing taxicab services because these ser-
vices are essential to transportation in the City as a
whole. See [120] at 32-33. In support of this argument,
Callahan offers as expert testimony the opinion of Dr.
Robert Ginsburg. See id. at 32. Dr. Ginsburg earned his
undergraduate and doctoral degrees in Chemistry, and
from June 2011 to October 2013 served as Administra-
tive Director of the Department of Transportation and
Highways for Cook County, Illinois. See [121-13] at 4,
7. Dr. Ginsburg also served as an economic research
advisor for Amalgamated Transit Union (from 1997 to
2007), during which time he worked on public-transit
funding and transit legislation in Illinois. See id. at 5.
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In Dr. Ginsburg’s opinion, “the [t]axi system is an
essential part of the transportation system maintained
and regulated by the City [of] Chicago, the counties in
Northeast Illinois and the State of Illinois.” [121-13] at
10. This ultimate conclusion rests on three supporting
conclusions: first, that taxi service is an essential com-
ponent of providing transportation services to individ-
uals eligible for assistance under the Americans with
Disabilities Act; second, that taxi service is an im-
portant component of the City’s efforts to promote tour-
ism; and finally, that taxi service is needed to fill gaps
in the public-transit system by providing “what is re-
ferred to as ‘last mile’ transportation and transporta-
tion in unusual circumstances.” Id. The parties dispute
whether these opinions are admissible.

Under Daubert v. Merrell Dow Pharm., Inc., 509
U.S. 579 (1993), “the district court is tasked with deter-
mining whether a given expert is qualified to testify in
the case in question and whether his testimony is sci-
entifically reliable.” Gayton v. McCoy, 593 F.3d 610, 616
(7th Cir. 2010) (citing Daubert, 509 U.S. at 592-93). The
City argues that Dr. Ginsburg meets neither require-
ment, and that his opinions therefore should be ex-
cluded from the summary-judgment record. See [144]
at 26.

The City maintains that Dr. Ginsburg is unquali-
fied to render the above-cited opinions because he
holds degrees only in chemistry — irrelevant to the
issues on which he claims to be an expert — and be-
cause he worked for only two years in transporta-
tion for Cook County, where he performed mostly
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budget-related and “HR” functions. See id. Whether a
witness is qualified to give expert testimony must be
determined by “comparing the area in which the wit-
ness has superior knowledge, skill, experience, or edu-
cation with the subject matter of the witness’s
testimony.” Gayton, 593 F.3d at 616 (quoting Carroll v.
Otis Elevator Co., 896 F.2d 210, 212 (7th Cir. 1990)); see
also Lees v. Carthage Coll., 714 F.3d 516, 521 (7th Cir.
2013) (discussing the requirements of Rule 702 of the
Federal Rules of Evidence). Each of Dr. Ginsburg’s con-
clusions must be examined individually to determine
if he has adequate education, skill, and training to
reach that conclusion. See Gayton, 593 F.3d at 617.

Dr. Ginsburg first concludes that “[t]axi service is
an essential component of the provision of transporta-
tion . .. services to individuals eligible for assistance
under the Americans with Disabilities Act (ADA).”
[121-13] at 10. According to Dr. Ginsburg, the Taxi Ac-
cess Program (TAP) — a city program that requires Chi-
cago taxicab drivers to offer reduced rates to disabled
customers — is “necessary to . . . provide sufficient ser-
vice to meet the needs” of such persons. Id.'® Dr. Gins-
burg may not offer an opinion on what is required
under the ADA or, consequently, on what constitutes

13 The Taxi Access Program provides individuals who have
been certified as “paratransit customers” the opportunity to travel
by taxicab at reduced rates if that travel originates in the City of
Chicago. See Exhibit B to Ginsburg Expert Report, Taxi Access
Program (TAP): Customer Guide (November 1, 2011), [121-13] at
19. Under TAP, certified paratransit customers may purchase a
limited number of one-way taxicab rides for only $5.00 each (up
to a value of $13.50 per ride). See id.
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services “sufficient . . . to meet the needs of” individu-
als qualified for protection under the Act. What is re-
quired by the ADA is an issue of law, not of fact, and
thus is not an appropriate topic for expert-witness tes-
timony. On the other hand, whether taxicab service is
“an essential component” of transportation services
that are otherwise provided to ADA-qualified individ-
uals is an issue of fact on which an expert may conceiv-
ably opine.* Dr. Ginsburg, in other words, may (in
theory) be qualified to offer an opinion on whether taxi-
cab services are important or significant to persons
deemed disabled under the ADA.

The City contends that Dr. Ginsburg is not qual-
ified to give such an opinion (or, for that matter, to
reach any other conclusion in his report) because Dr.
Ginsburg focused primarily on budget management
and human-resources issues while working in the De-
partment of Transportation and Highways for Cook
County. See [144] at 26. Dr. Ginsburg did, as defendant
says, have “fiscal management” responsibilities within
the County’s Department of Transportation, and he
did also manage “Personnel/HR functions” there. See
C.V. of Robert E. Ginsburg, [121-13] at 4. But he did not
do only those things. He also designed and managed
the implementation of a Long Range Transportation

14 'Who is qualified (or “eligible”) for protection under the
ADA is also a legal issue and so, too, is a topic that Dr. Ginsburg
may not properly reach. Consequently, I understand Dr. Ginsburg’s
references to “individuals eligible for assistance under the [ADA],”
[121-13] at 10 — and, similarly, to “ADA eligible individuals,” id. —
to concern persons who, under applicable legal precedent, neces-
sarily fall within the sweep of the statute’s protections.
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Plan, see id. and his experience includes analyzing and
developing “regulations and legislation regarding
transportation and public transit in the Chicago re-
gion,” [121-13] at 10.5 These aspects of Dr. Ginsburg’s
background must also be taken into account. See Gay-
ton, 593 F.3d at 616 (“The court should . . . consider the
proposed expert’s full range of experience. . . .”) (cita-
tion omitted).

Nevertheless, Dr. Ginsburg has not provided
enough detail about his background and experience to
reasonably conclude that he is qualified to render an
opinion on the extent to which taxicab services are im-
portant to travelers deemed disabled under the ADA.
Dr. Ginsburg offers only vague descriptions of his prior
responsibilities while working for the County’s Depart-
ment of Transportation and the Amalgamated Transit
Union, and none of these descriptions suggests that he
gained from his work any special insight into the needs
and activities of disabled travelers in Chicago. For ex-
ample, Dr. Ginsburg claims to have worked for the
County on a “Long Range Transportation Plan.” See
[121-13] at 4. But he provides no information about

15 Tt is unclear from Dr. Ginsburg’s report where he gained
this experience. Based on his C.V.,, I assume that Dr. Ginsburg
worked on transit-related regulations and legislation while serv-
ing as an economic research advisor for Amalgamated Transit Un-
ion. See [121-13] at 5 (listing as “Projects & Accomplishments” for
the Union: “[d]eveloped legislative proposals on Public Transit
Funding”; “[p]repared and presented testimony/reports at legisla-
tive hearings”; and “[a]cted as an analyst for Chair of IL House
Mass Transit Committee with the responsibility of executing sev-
eral sections of 2008 IL transit legislation including Performance
Management.” Id.
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what this plan actually entailed. Similarly, Dr. Gins-
burg states that while working as an advisor for the
Union, he “[d]eveloped legislative proposals” regarding
public-transit funding, prepared (presumably related)
reports, and “execut[ed] several sections of [the Illi-
nois] transit legislation” in 2008, including Per-
formance Management. See id. He does not explain
whether, if at all, this work touched on transportation
for disabled individuals.

Dr. Ginsburg’s second conclusion is that taxi ser-
vice is an “important component” of the City’s efforts
to promote tourism in Chicago. See id. at 10. However,
the lack of detail concerning his background again pre-
vents a finding that Dr. Ginsburg is qualified to form
the opinion he now offers. It is not apparent that, from
the experiences discussed above, Dr. Ginsburg ac-
quired any specialized knowledge about tourism in
Chicago, or about how the provision of taxicab services
intersects (or to what extent) with that industry. Gen-
eral references to prior work on transportation plans
and transit-related legislation are insufficient.

Dr. Ginsburg’s third conclusion is that taxicabs are
necessary to fill gaps in the City’s public-transit sys-
tem, such as by providing “last mile” transportation,
see id. Whether Dr. Ginsburg is qualified to reach this
last conclusion is a closer question. He states in his re-
port that this conclusion is based on: Dr. Ginsburg’s ten
years of experience analyzing and making recommen-
dations on Chicago Transit Authority (CTA) budgets
and state legislation for the Amalgamated Transit Un-
ion; two years working as a consultant to the Regional
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Transportation Authority concerning performance-
management requirements for the CTA (and other re-
gional transportation entities);'® and his two years of
experience with the County’s Department of Transpor-
tation and Highways. See id. It is certainly conceivable
that, while performing such work, Dr. Ginsburg ob-
tained particular insight into the intricacies of the
transit system in Chicago — and, more critically for
present purposes, that he acquired some specialized
knowledge concerning whether, and to what extent,
taxicabs may fill any gaps in such a system. Once
again, however, his C.V. and report make clear only
that he worked generally on transportation-related
projects in Chicago. These materials do not provide
specific details about those projects, and so do not
provide enough facts to reasonably conclude that Dr.
Ginsburg is qualified to offer an opinion on the gap-
filling potential of taxicab services in the larger transit
system of Chicago.

Dr. Ginsburg is not qualified, on this record, to
reach any of the three conclusions appearing in his re-
port. He therefore is not qualified to offer the more gen-
eral opinion — that taxicabs are “an essential part of

16 Very little is mentioned in Dr. Ginsburg’s C.V. about his
work for the Regional Transportation Authority. He lists the Au-
thority as one of his “[k]ey clients managed” in 2008 through 2010,
but does not provide any information about the details of that
work. See [121-13] at 5. He otherwise describes his responsibili-
ties during that period as generally involving consulting work fo-
cused on providing economic analyses, strategic research, and
campaign design, as well as providing evaluations of investment
potential and the viability of business proposals. See id.
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the transportation system maintained and regulated
by the City,” id. since that opinion is based on the three
supporting conclusions just discussed, see id. Because
Dr. Ginsburg’s opinions are not admissible due to his
lack of qualification, I do not reach defendant’s argu-
ment that Dr. Ginsburg’s opinions are also unreliable
(and thus inadmissible under Daubert on separate
grounds), see [144] at 26.7

Moreover, the undisputed benefits that taxicabs
provide to the City (as identified by Dr. Ginsburg) do
not support Callahan’s conclusion that her work ren-
ders service to the business of the City. First, it is un-
disputed that the City requires taxicab affiliations and
medallion holders to charge reduced rates to disabled

17 The City faults Dr. Ginsburg’s statements for not being
based on “scientific, technical, or specialized knowledge,” and
highlights that Dr. Ginsburg himself has admitted: (1) that his
opinions may not be tested by any “prevailing standard”; and
(2) that he has not relied on any quantitative data or applied a
“scientific method.” See [144] at 26. For the reasons discussed
above, I do not decide whether Dr. Ginsburg’s opinions are reliable
enough to pass muster under Daubert as codified in Rule 702 of
the Federal Rules of Evidence. I merely note that the standard of
reliability as set forth in Rule 702 is a flexible one: the specific
factors enumerated in that rule — including whether the testi-
mony is based on “sufficient facts or data,” and whether the testi-
mony is “the product of reliable principles and methods,” Fed. R.
Evid. 702 — must be applied only “where they are reasonable
measures of . . . reliability,” Kumho Tire Co., Ltd. v. Carmichael,
526 U.S. 137, 152 (1999) (emphasis added); see also id. at 150
(“[TThe gatekeeping inquiry must be tied to the facts of a particu-
lar case.” (quoting Daubert, 509 U.S. at 591)) (internal quotation
marks omitted). Reliability, in other words, does not always re-
quire the kind of rigorous quantitative analysis typically found in
more data-driven opinions or testimony.
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riders. See Exhibit B to Ginsburg Report, Taxi Access
Program (TAP): Customer Guide (2011), [121-13] at 19;
Exhibit C to Ginsburg Report, Rules and Regulations
for Affiliations (2001), [121-13] at 33; 2008 Medallion
Holder Rules, [121-22] at 43 (Rule 12.01).!® Regula-
tions require taxicab affiliations to ensure that only
TAP-qualified taxicab drivers are dispatched to an-
swer requests from TAP-eligible passengers for taxicab
services, and that discounts are provided to TAP-
eligible patrons who hail cabs on the street. See [121-
13] at 34 (Rule No. 2.3(f)); TAP Customer Guide, id. at
22. But there is an important difference between re-
quiring taxicab affiliates to offer reduced rates (for
transportation that the taxicab affiliates have already
chosen to provide), and requiring affiliates to provide
taxicab rides in the first instance. The latter is the
business to which Callahan renders service — provid-
ing transportation by taxicab. TAP is a service offered
by the City to ADA eligible customers, but the “service”
offered is a reduction of prices for preexisting taxicab
services, not a provision of those services in the first

18 Dr. Ginsburg relies on the Rules and Regulations for Affil-
iations dated December 23, 2001. See Exhibit C to Ginsburg Re-
port, [121-13] at 30. The December 2001 rules and regulations
were promulgated pursuant to Section 2-24 of the Municipal Code
of Chicago, see id. at 31, which has since been repealed. The cur-
rent version of the applicable rules and regulations (now entitled
“Taxicab Medallion License Holder Rules and Regulations,” effec-
tive July 1, 2012) were promulgated pursuant to Chapters 2-25
and 9-112 of the Code. See [121-28] at 1-2. (Chapter 2-25 of the
Code describes the powers and duties of the Business Affairs and
Consumer Protection Department, as discussed earlier. See MCC
§ 225-050.)
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place. If a taxicab affiliate has not decided to use its
medallions, then participation in TAP effectively re-
quires no action at all. Rate-setting regulates — and the
City may stand to benefit in some way from that regu-
lation — but it does not cause the City to take on the
regulated business as its own.

Similarly, the City stands to benefit from setting a
simplified rate structure and standardized procedures
for taxi transportation to and from airports — and the
City announces the existence of these services. In ad-
dition, says Dr. Ginsburg, taxicabs “provide options for
people with lots of luggage,” and for those who work
late or who are unfamiliar with the area (tourists). See
[121-13] at 11. The “City of Chicago and the transit
agencies,” he says, “need to provide a variety of options
and additional convenience to such travelers,” since
the bus-and-train system is not always sufficient to
meet their needs.!® Id. But Dr. Ginsburg points to no
evidence that the City must provide transportation of
any kind; and his opinion that the City should provide
transportation by taxicab misses the point. The crucial
question is not whether the City ought to provide
transportation by taxicab, or whether it benefits from
the provision of such services by others. The relevant
question is whether the business to which Callahan
renders service is the City’s. Dr. Ginsburg merely

19 The “bus-and-train” system is not provided by the defen-
dant. As Dr. Ginsburg noted at his deposition, the Chicago Transit
Authority and the Regional Transportation Authority are entities
distinct from the City of Chicago. See June 20, 2014 Deposition of
Robert Ethan Ginsburg, [143-10] at 7-8.
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identifies a positive consequence of having taxicabs in
Chicago: flexibility for travelers. But the City does not
provide the service, does not mandate the service, and
does not require medallion holders to use their medal-
lions for tourists or anyone else.

c. Return on Medallion Investments

Citing Yellow Cab Co. v. City of Chicago, 919
F.Supp. 1133 (N.D. I11. 1996), Callahan argues that the
City must be “in the taxi business” because medallion
owners spend hundreds of thousands of dollars to ac-
quire taxicab medallions, and the City has a constitu-
tional obligation to ensure a reasonable return on
those investments. See [120] at 33 (citing Yellow Cab
Co., 919 F.Supp. at 1140). Callahan’s reliance on Yellow
Cab Co. is misplaced.

In Yellow Cab Co., a taxicab affiliation sued the
City of Chicago alleging, among other things, that the
City had effected an unconstitutional taking of the af-
filiation’s property by setting maximum taxicab lease
rates. See 919 F.Supp. at 1140. The affiliation con-
tended that the lease rates set by the City did not per-
mit the affiliation to charge enough for its leases in
order to pay its own expenses and earn a reasonable
rate of return on the medallions it had acquired. See
id. The question in Yellow Cab Co. was whether the
maximum lease rates as set by the City were so low as
to be confiscatory of the affiliation’s property (i.e., its
medallions). See id. Whether the City directly or in
effect provided transportation by taxicab was not at
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issue in that case, and the theoretical possibility that
a government could confiscate or take a business does
not mean that that business is the government’s for
purposes of the FLSA.

d. The City’s Role in Relation to Medal-
lion Owners

Finally, Callahan argues that the City is “in the
taxi business” because the City: (1) has effectively
usurped the role of taxicab affiliates, who used to
control taxicab drivers through an employer-employee-
type relationship; and (2) acts in those affiliates’ in-
terests. See [120] at 23-25, 31. Callahan first relies on
Local 777, Democratic Union Org. Comm., Seafarers
Int’l Union of N. Am., AFL-CIO v. NLRB, 603 F.2d 862
(D.C. Cir. 1978), for the proposition that the City has
stepped into the shoes of the medallion owners.

Democratic Union is unhelpful to Callahan. In
that case, the D.C. Circuit examined two taxicab affili-
ations in Chicago — Yellow Cab and Checker — which
had recently switched from the traditional “commis-
sion system” to a newer lease-based system. See id. at
866. Under the commission system, the taxicab affilia-
tions would earn money by taking a certain percentage
of the fares paid to the individual drivers who used
those companies’ cabs. See id. In 1975, however, the
companies retired the old system and replaced it with
a new one — a leasing system — in which drivers would
keep their fares and instead pay the cab companies a
flat rate for use of the licensed taxicabs. See id. When
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the National Labor Relations Board concluded that the
companies were still the employers of the drivers un-
der the National Labor Relations Act (and were thus
obligated to bargain with the drivers’ union repre-
sentative), the companies filed suit under the NLRA
to challenge that order. See id. at 866, 868. The Court
of Appeals determined that the drivers were not the
companies’ employees under the Act, because the com-
panies imposed “virtually no control . .. over the les-
see-drivers, independent of municipal regulations.” Id.
at 875. “Government regulations,” the court observed,
“constitute supervision not by the employer but by the
state.” Id.

Callahan would read Democratic Union to stand
for the proposition that, if the taxicab affiliates who
lease the use of their medallions are not the employers
of the lessees, then the government must be (since it
now “supervises” the drivers through regulation). But
this is not what Democratic Union says. The court in
that case stated only that a putative employer is not
“controlling the driver” when it obligates him or her to
comply with the law. See id. The court did not opine
that, by eliminating through regulation the need for
supervision or control by a direct employer, the City it-
self had become that employer. To the contrary, the
court concluded that the lessee-drivers “essentially
work[ed] for themselves.” Id. at 877.

Callahan asserts that even if the City is not her
direct employer, it is nonetheless her employer un-
der the FLSA because it acts “in the interest of” the
medallion owners who, according to Callahan, are
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“unquestionably in the taxi business.” [120] at 24-25.
Here Callahan relies on Section 203(d) of the FLSA, see
id. at 24, which states that the term “employer” as used
in the Act includes “any person acting directly or indi-
rectly in the interest of an employer[,] and includes a
public agency,” 29 U.S.C. § 203(d). But Callahan’s anal-
ysis is not quite correct. Even assuming that, in regu-
lating taxicabs, the City of Chicago is acting in the
interest of the medallion owners (addressed further be-
low), Callahan has not provided any evidence suggest-
ing that the medallion owners, under the current
lease-based system, are indeed the employers of the
lessee-drivers who drive their cabs. In fact, Callahan
argues just the opposite: she contends, as just dis-
cussed, that the City has replaced the taxicab affiliate
as the employer. See [120] at 24 (discussing Democratic
Union); see also id. (arguing that the medallion owner
“used to be the employer”) (emphasis added). If the
taxicab affiliates are no longer the drivers’ employers,
then the City is not acting “in the interest of an em-
ployer” even if it has somehow acted in the interests of
the medallion owners.

Nor am I persuaded that the City has indeed acted
in the medallion owners’ interests. Callahan maintains
that the City must have done so, since it now “super-
vises” drivers’ conduct such that the medallion owners
no longer have to. See [120] at 24. But Callahan casts
too wide a net. In essence, she argues that the City
acted in the medallion owners’ interests because the
owners derived a benefit from the City’s regulation —
that is, relief from having to supervise or otherwise
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monitor taxicab drivers’ behavior. Such a reading of
Section 203(d), however, would render the reach of that
provision virtually boundless. Under Callahan’s inter-
pretation, a government or regulatory agency would by
statute “employ” any person whose direct employer re-
lied on ordinances, rules, or regulations to set the pa-
rameters of an employee’s job performance. There is no
reason to assume this was Congress’s intent in draft-
ing the FLSA.

The FLSA is a broad statute, and those who reap
the benefits of another’s labor (i.e., those who suffer or
permit others to work) can be employers under the Act
— even if they are not the direct source of the worker’s
remuneration, or the sole entity with control over
wages or income earned. See, e.g., Reyes, 495 F.3d at
406-09 (discussing the concept of joint employment);
Reich v. Circle C. Invs., Inc., 998 F.2d 324, 326-29 (5th
Cir. 1993) (concluding that the defendant nightclub
owners “employed” several dancers who used the club’s
stages, even though the dancers were paid only in tips
from the club’s customers and not by the owners them-
selves). But FLSA liability requires that the work at
issue be primarily and necessarily for the benefit of the
defendant-employer’s business. This was true in Circle
C., for example, where the workers were required to
comply with weekly work schedules set by the defend-
ants. See 998 F.2d at 327 (noting that the nightclub
owners would fine the dancers for any non-compliance
with the schedule). By mandating that certain hours
be worked, the defendants in that case not only bene-
fitted from the dancers’ work, but made the dancers’
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business their own. The defendants, in other words,
made dancing a part of their nightclub business. Here,
however — while the City of Chicago created and now
regulates the market for transportation by taxicab
(and benefits from the existence of taxicabs) — the City
does not provide to its residents or visitors transporta-
tion by taxicab, either directly or indirectly. Callahan
therefore did not work for the City within the meaning
of the FLSA, since her activities were not necessarily
and primarily for the benefit of the City’s business.?®
See 29 C.F.R. § 785.7. Thus, as a matter of law, the City
did not suffer or permit Callahan to work within the
meaning of the FLSA, and so did not “employ” her un-
der that Act.

2. The “Economic Reality” of Callahan’s Re-
lationship with the City

The parties focus a great deal on the Seventh Cir-
cuit’s opinion in Secretary of Labor v. Lauritzen, in
which the court articulated a series of six criteria to be
considered when determining whether a given worker
is an employee under the FLSA. See 835 F.2d at 1534-
35. The criteria, explained the court, are meant to as-
sist in assessing the “economic reality of the . . . work-
ing relationship.” Id. at 1534. Those six criteria are:

20 The question that must be answered in this case is
whether the business to which Callahan renders service (trans-
portation by taxicab) is the City’s business. Defining the extent to
which the City may have other businesses (if any) under the
FLSA, or what those businesses might be, is not necessary to re-
solve the parties’ cross-motions.
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1) the nature and degree of the alleged em-
ployer’s control as to the manner in which the
work is to be performed;

2) the alleged employee’s opportunity for
profit or loss depending upon [her] manage-
rial skill;

3) the alleged employee’s investment in
equipment or materials required for [her]
task, or [her] employment of workers;

4) whether the service rendered requires a
special skill;

5) the degree of permanency and duration of
the working relationship;

6) the extent to which the service rendered
is an integral part of the alleged employer’s
business.

Id. at 1535. No single factor or criterion is controlling,
however, as it is the totality of the circumstances sur-
rounding the work activity that must be evaluated. See
id. at 1534.

As the City points out, the Lauritzen test is an
awkward fit for this case. See [93] at 11-15. The factors
described in Lauritzen are most logically applied to sit-
uations where it is clear that the defendant hired the
plaintiff to perform a certain kind of work (specifically,
agricultural work). In such cases, the issue to be re-
solved is whether the plaintiff was hired as an “em-
ployee” or merely as an “independent contractor.” See
Lauritzen, 835 F.2d at 1535. Here, however, the facts
suggest that Callahan was never really hired by the
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City at all. She did not interview with the City; she was
never told that she had been hired to work for the City;
she did not receive any tax- or employment-related
forms from the City; and once she obtained her public
chauffeur’s license, she never informed the City of any
absences that she took from driving a taxicab (such as
vacation or sick days). See [122] at 2, 5 ] 3-4, 15-16.
Thus, the question here is not really whether Callahan
was hired as an employee rather than as an independ-
ent contractor, but whether she became a sort of de
facto employee of the City when she obtained her pub-
lic chauffeur’s license (and thus became subject to cer-
tain municipal regulations if and when she decided to
use her license).

Despite the awkwardness of applying Lauritzen’s
six-factor test to the scenario at hand, Lauritzen is a
decision of the Seventh Circuit on the meaning of “em-
ploy” under the FLSA, and it is not my place to disre-
gard it.?! Even under the Lauritzen analysis, however,
Callahan is not an employee of the City of Chicago
within the meaning of the FLSA: although a few of the
six factors weigh in her favor, Callahan is not econom-
ically dependent on a business of the City.

21 A multi-factor test that does not provide clear weights to
merely illustrative factors is subject to the criticism that it creates
an illusion of objectivity and predictability. See Teed v. Thomas &
Betts Power Solutions, L.L.C., 711 F.3d 763, 766 (7th Cir. 2013). In
Lauritzen itself, the factors were not particularly useful. The ma-
jority opinion walked through them, but ultimately focused on the
question of economic dependence, see 835 F.2d at 1538 (treating
other factors as “aids-tools”), and the concurring opinion ex-
plained a number of deficiencies in the multi-factor approach, see
id. at 1540-45.
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a. Factors Favoring Emplovee Status

A few of the Lauritzen factors support Callahan’s
claim. The first is the nature and degree of control over
how Callahan performs her work. See Lauritzen, 835
F.2d at 1535. The City contends that it does not control
the day-to-day details of how Callahan performs her
job, such as: when to start or stop driving for the day
(or to take breaks); where to look for potential passen-
gers; how to interact with passengers; what to wear
while driving; or which exact route to take to a given
destination. See [93] at 17-21. But the City’s focus is
too narrow. A defendant’s right to control is relevant
under Lauritzen even where that right “applies to the
entire . . . operation, not just the details” of that opera-
tion. 835 F.2d at 1536. Even if the City does not dictate
the nuances of how Callahan drives a taxicab for pay,
she is nonetheless subject to a plethora of rules and
regulations, set by the City, that govern the operation
of taxicabs as a whole. Moreover, the City can and does
enforce those regulations. In each of the years from
2009 to 2012, for example, the City issued more than
1,600 citations to taxicab drivers for “discourtesy.” See
[142] at 4 ] 12. And in 2012, the City fined 39 drivers
for failing to take the “most direct route” to their pas-
senger’s chosen destination, See id. at 4 | 14. Although
the City may not control every aspect of how taxicab
drivers perform their work, it nonetheless maintains
significant control over the operation of taxicabs. The
first Lauritzen factor therefore weighs in plaintiff’s
favor.
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Also in plaintiff’s favor is the fourth Lauritzen fac-
tor: whether the service rendered requires a special
skill, 835 F.2d at 1535. Although at least some skill is
required to drive a taxicab in Chicago —e.g., familiarity
with the City’s geography, knowledge of where one-way
streets are located, see [93] at 26 — such skills are not
sufficiently specialized. These are not skills, in other
words, that require a substantial amount of particular
training. (Indeed, the training course that Callahan
took to get her public chauffeur’s license lasted for only
two weeks. See [122] at 1 | 2.) Because an unskilled job
suggests the worker is poor in human capital, it “au-
gurs for a conclusion of employment.” Lauritzen, 835
F.2d at 1541 (concurring opinion).

b. Factors Favoring Non-Employee Status

The remaining Lauritzen factors tend to show that
Callahan is not an employee of the City of Chicago
within the meaning of the FLSA.

The third criterion focuses on the parties’ respec-
tive investments in equipment or materials required to
complete the work at hand. See Lauritzen, 835 F.2d at
1535, 1537. To the extent the putative employee made
a disproportionately small investment in the venture
as compared to the putative employer, she is more
likely to be economically dependent on that entity or
individual. See id. at 1537. Taxicab drivers like Calla-
han invest in their driving. For example, drivers must
spend money to acquire and maintain their public
chauffeurs’ licenses — first by completing a mandatory
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training course (for which Callahan paid $275) and by
paying a licensing fee ($15), then by paying any appli-
cable renewal fees ($8 per application), see MCC §§ 9-
104-030(2), 9-104-070. Taxicab drivers must also lease
a cab if they do not own one themselves. Lessee-drivers
like Callahan may have to pay for gas, too, or for MPEA
tax stamps. See [122] at 10 | 31. Callahan also pur-
chased a guidebook containing a list of Chicago streets,
and occasionally spent money on car washes to keep
the taxicabs clean. See id.

On the other hand, lessee-drivers such as Cal-
lahan do not have to pay for the major capital in-
vestments — the taxicab medallions or the taxicabs
themselves. But who makes those? It is not the City, as
the City does not even own any taxicabs. See id. at 9
q 26. It is the medallion owner who pays for — and thus
invests in — the taxicab, and the medallion owner who
pays for and invests in the license to use it (i.e., the
medallion). That the City collects revenue from and
thus benefits from medallion sales is inconsequential,
since the City retains that money even if the medallion
owners do not use those licenses by putting taxicabs
into service. The City has made no major investment
in Callahan’s driving that it stands to lose. Relative to
the City, Callahan made a disproportionately large in-
vestment in driving a taxicab, and this Lauritzen fac-
tor therefore weighs in the City’s favor.

The fifth criterion is the “degree of permanency
and duration of the working relationship.” 835 F.2d
at 1535. Permanency suggests that the worker is
economically dependent on the putative employer. In
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assessing the permanency of a working relationship, it
does not matter that a given relationship is temporary.
Temporary work relationships —e.g., seasonal work re-
lationships — may be permanent and exclusive for their
duration, and thus “permanent” under Lauritzen. See
id. at 1537 (citing Donovan v. Gillmor, 535 F.Supp. 154,
162-63 (N.D. Ohio 1982))).

Callahan argues that any full-time work as a li-
censed taxicab driver is “permanent work” for FLSA
purposes, and that she therefore qualifies as a perma-
nent worker because she drove a taxicab full time for
two years. See [120] at 29. The problem with this argu-
ment is that it conflates licensure (i.e., permission)
to perform a given task with an affirmative request
to perform that task. The latter is what occurred in
Lauritzen, where the defendants (pickle/cucumber
farmers) hired the plaintiffs (migrant families) to do
something particular to benefit the defendants’ busi-
ness (pick pickles/cucumbers during harvest season).
See 835 F.2d at 1532. There was, in other words, at
least an implicit expectation on the defendants’ part
that the plaintiffs would — for several months — do
what had been asked of them: pick pickles. See id. (not-
ing that harvest season typically lasted from July
through September). Here, by contrast, the City had no
such expectation. While the City granted Callahan per-
mission to use its streets for the purpose of driving a
taxicab for hire, there was no requirement that Calla-
han - or any other licensed chauffeur — actually take
advantage of that permission by driving a taxicab. Li-
censed taxi drivers, in other words (and as discussed
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further above), need not actually use their licenses.
Thus, while it may be that Callahan chose to use and
did use her license consistently for a period of two
years, there is no evidence suggesting that the City
had any expectation that Callahan would do so, or even
knew about it when she did. Callahan’s work therefore
was not “permanent work” for the City within the
meaning of Lauritzen. See 29 C.F.R. § 785.11 (explain-
ing that “working time” under the FLSA is time that
the “employer knows or has reason to believe that [the
employee] is continuing to work”). This factor therefore
suggests non-employee status, and weighs in defen-
dant’s favor.

The parties vigorously dispute whether Callahan
had an opportunity for profit or loss depending on her
managerial skill, such that she was economically inde-
pendent of the City. See Lauritzen, 835 F.2d at 1535
(second factor). While the City maintains that Calla-
han had “significant control” over her ability to in-
crease her earnings (and therefore her profits) as a
taxicab driver, see [93] at 23-25, plaintiff argues that
she had next to no control at all, see [120] at 20-23. At
the heart of the parties’ debate is the undisputed fact
that the City, in regulating taxicab operation, sets the
maximum fare rates that drivers may charge their
passengers.

Defendant contends that, despite its control over
maximum fare rates, lessee-drivers such as Callahan
nonetheless have substantial opportunity to increase
their actual earnings, and thus their profits, because:
fares come from passengers; passengers may pay more
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than the maximum chargeable fare rate (i.e., they may
include a tip); the more passengers are driven, the
more the driver earns (in fares and tips); and drivers
determine how best to maximize (1) the number of pas-
sengers they transport and (2) the tips that those pas-
sengers pay. See [93] at 23-24.

The undisputed facts do suggest that drivers have
at least some control over how many passengers they
transport — and, consequently, how many fares they
collect —in a given time period. Drivers may keep track
of large public events, for example (such as sports
games or theatre productions), and seek out potential
fares at those times and locations. See [122] at 12 ] 37.
Similarly, some drivers may avoid looking for possible
fares at airports, as they do not find such trips to be a
good investment of their time, see [148] at 7  13. When
Callahan herself drove a leased taxicab, she decided
where and when to look for passengers in need of a ride
(unless she received a dispatch call from the taxicab
affiliate). See [122] at 4  10. Moreover, the current reg-
ulation limiting the number of consecutive hours a
taxicab driver may drive (see MCC § 9-112-250(a)) was
not in effect between January 2009 and August 2011,
see [122] at 4 19, and so Callahan was also free —
within the boundaries of a given lease — to decide how
many hours she would drive a taxicab per day.

The facts also suggest that taxicab drivers have at
least some opportunity to earn larger tips based on
their managerial skills. Some drivers, for example, re-
ceiver larger tips because they build customer loyalty
with individualized service. See [148] at 8-9 ] 16. Some
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drivers garner larger tips because they market them-
selves in unique ways or provide certain amenities for
their passengers. See id. at 8-9 ] 16-17. And some
drivers may try to improve their earnings by avoiding
areas where the passengers typically provide smaller
tips. See id. at 12 ] 25.

The City argues that lessee-drivers such as Calla-
han may also increase profits by minimizing expenses.
The facts do indicate that this is true — at least to a
certain extent. It was Callahan herself, for example,
who selected the taxicab affiliate(s) from whom she
would lease her cabs. See [122] at 14 ] 41. And alt-
hough the City sets the maximum lease rate that an
affiliate may charge for the use of its medallions, see
MCC § 9-112-230, Callahan points to no evidence that
the City has set a minimum such rate. The City, in
other words, did not prevent Callahan from attempting
to negotiate a lease rate lower than those set forth in
the Municipal Code. See [122] at 14 ] 43. (Though, con-
versely, defendant points to no evidence that medallion
holders actually offer or agree to rates lower than the
maximum rates as set by the City.) Expenses may also
be lowered by shopping for and purchasing gas at
lower prices, minimizing the amount of gas used (by,
for example, decreasing use of air conditioning or ac-
celerating more smoothly), and driving more carefully
so as to avoid accidents. See id. at 16 ] 48-49.

Thus, even when viewing the evidence in the light
most favorable to Callahan the facts suggest that there
are at least some opportunities for taxicab drivers to
earn more, or to spend less, based on their managerial
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skills. Callahan does not dispute that such opportuni-
ties exist in theory. Rather, she asserts that these op-
portunities are in truth severely limited, and that they
therefore permit only small variations in profits that
drivers actually earn. Callahan, in other words, argues
that there is no appreciable or meaningful opportunity
for profit or loss that is truly within the taxicab driver’s
control. See [120] at 28.

The City limits the opportunity to profit, says Cal-
lahan, by setting maximum fare rates and imposing a
variety of “common carrier’-type obligations that cir-
cumscribe a driver’s ability to actually use managerial
skills. See id. at 26. Callahan identifies only two of the
“common carrier” duties that she claims are unduly re-
strictive — the obligation to “return lost property left in
[drivers’] cabs,” and the obligation to service “under-
served” areas, id. — without explaining how fulfilling
these obligations necessarily limits drivers’ abilities to
increase their earnings based on skill. See Judge v.
Quinn,612 F.3d 537,557 (7th Cir. 2010) (“[Plerfunctory
and undeveloped arguments . . . are waived.”) (citation
omitted). And while the City does prescribe the maxi-
mum fares that drivers may charge their passengers,
Callahan admits that drivers may earn money not just
through fares, but through tips, and that some drivers
earn larger tips because they do certain things that are
within their control, such as providing entertainment
in their cabs. The relevant question is not whether
taxicab drivers can increase (or decrease) their profits
through how they approach their driving — since Cal-
lahan essentially concedes that they may — but by how
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much (and, if the answer is “not much,” whether it is
the City that prevents drivers from profiting through
skill).

According to Callahan, taxicab drivers operating
under the City’s rules and regulations (as all cab driv-
ers in Chicago must) are simply unable to increase
their profits to any significant extent. In support of this
contention, she offers a report prepared by Dr. Robert
Bruno. See [120] at 26-28. Dr. Bruno explains that he
performed an analysis of fares earned from November
2013 through January 2014 by 689 taxicab drivers
working for three affiliates in Chicago. See [121-12] at
24. Based on these records, Dr. Bruno calculated aver-
age fares earned per hour, as well as average charges??
earned per hour, and concluded that there was “mini-
mal variability” among average earnings. Id.

The City argues that Dr. Bruno’s conclusions are
inadmissible because the methodology he used to
reach them was flawed. See [144] at 17-19. Some of the
City’s criticisms are about Dr. Bruno’s data, not his
methodology. The reliability of an expert’s testimony is
“primarily a question of the validity of the methodol-
ogy employed by [that expert], not the quality of the
data used in applying the methodology.” Manpower,
Inc. v. Ins. Co. of Pa., 732 F.3d 796, 806 (7th Cir. 2013).
In assessing the admissibility of an expert’s opinion, a
court should not “unduly scrutinize[] the quality of the
expert’s data and conclusions.” Id. (citation omitted).
To the extent the data used by Dr. Bruno did not

2 Dr. Bruno does not explain what he means by “charges.”
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include tips earned by the participating taxicab driv-
ers, those data are questionable. Tips are part of driv-
ers’ earnings (as Dr. Bruno admits, see [148] at 16
q 32); thus, if the data Dr. Bruno analyzed did not in-
clude such tips, then Dr. Bruno assessed only a portion
of what the drivers actually earned (assuming, that is,
that at least some of the participating drivers did earn
tips). That the data used by Dr. Bruno may not have
included tips is especially troubling because obtaining
larger tips is one way in which taxicab drivers may
augment their incomes through individual skill — the
very factor Dr. Bruno’s report is supposed to enlighten.
But this is a data-quality issue, not one of methodol-
ogy.?? Similarly, that Dr. Bruno did not take into ac-
count any breaks from driving that the drivers may
have taken — such as breaks for meals, or to use the
bathroom — is a problem with his data, not his meth-
odology.

Dr. Bruno “cleaned” the data set before using it —
first by eliminating records whose hours were listed as
greater than 14 hours per shift (since driver shifts
were at that time limited to 12 hours, and a 14-hour
cutoff allowed for a “reasonable delay or time over-
age”); and, second, by removing records of drivers who
worked fewer than 20 hours over 3 months. See [121-
12] at 24. This is indeed a question of methodology, but
it is not clear how removing these records from the
original data set would necessarily alter the results in

23 Dr. Bruno used data he received from another source, see
[121-12] at 24, and it is unknown whether those data included
tips, see [148] at 15-16 | 32.
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Callahan’s favor. What is relevant to Callahan’s posi-
tion at summary judgment are Dr. Bruno’s calculations
of average fares and charges earned per hour, and the
variability of those earnings. There is no evidence sug-
gesting that drivers who claim to have worked more
than 14 hours per shift likely earned more or less per
hour than those who worked fewer than 14 hours per
shift Nor is there evidence that drivers who worked
fewer than 20 hours over the three-month study period
are an important subset of the data originally ob-
tained. Dr. Bruno’s calculations concern amounts
earned by drivers per hour. Eliminating the extremes
of a data set before analyzing that set is not an uncom-
mon practice in statistical or scientific analyses, and
there is no indication that the practice was problem-
atic here.

The City also takes issue with another aspect of
Dr. Bruno’s methodology: he “artificially homoge-
nize[d]” the data points, says the City, thereby conceal-
ing the true distribution or spread of drivers’ incomes,
and reducing their calculated variability. See [144] at
18-19. This argument, too, is properly related to the
methodology that Dr. Bruno employed in his analysis,
and so bears on the admissibility of Dr. Bruno’s report.
Although Dr. Bruno could (and should) have done a
more thorough job of explaining in his report how he
performed his calculations — and thus what his meth-
odologies truly entailed — at least some of his conclu-
sions are admissible.

Dr. Bruno states that from the 689 driver records
left in the data set (after “cleaning”), he calculated:
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(1) the average fares and average charges per hour,
first for each of the three taxicab affiliates, then in to-
tal; and (2) the average fare variation and average
charge variation, again by taxicab affiliate and then in
total. See [121-12] at 24-25. On the second page of his
report, he includes the following summary?*:

24 The table included here is a representation of the chart in-
cluded in Dr. Bruno’s report. The formatting between the two dif-
fers slightly, but the contents are the same.
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Id. at 25. As the City points out, comparing the average
fare variation between affiliates, or between one affili-
ate and all drivers, does not reveal much, if anything,
about whether drivers have an opportunity to earn
money through skill, because such a comparison hides
the individualized data that it otherwise purports to
explain.

As depicted in the chart above, Dr. Bruno first cal-
culated the average fare (and charge) per hour for each
of the three taxicab affiliations whose drivers partici-
pated in the study. He also calculated the average fare
(and charge) across “all drivers.””® Dr. Bruno then de-
termined the “average variation in fare per hour and
charge per hour,” first for each of the three affiliations,
then in total.

To obtain the average variations per hour for each
taxicab affiliation, Dr. Bruno subtracted the average
per hour for that affiliation from the total average for
all drivers.?® This approach, without further explana-
tion, is rather strange, and the results it yields are
not informative. By subtracting one average (fare/
charge earned per hour by all drivers) from another

% To perform the latter calculation, Dr. Bruno added up the
total amounts in fares and charges collected by all participating
drivers, and divided by the total number of hours those drivers
worked. See Figure 1 of Bruno Report, [121-12] at 24.

26 Thus, for example, Dr. Bruno obtained “$ (0.35)” as the av-
erage fare variation for drivers in the Chicago Taxi Medallion af-
filiation: $16.60 (the average fare per hour for that affiliation) less
$16.95 (the average fare per hour for all drivers in the study) is
minus 35 cents. See [121-12] at 25.
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(fare/charge earned per hour by drivers in a given af-
filiation), Dr. Bruno has over-normalized the data.

To illustrate using a simpler example, suppose
that there were two taxicab affiliations (A and B), each
with two drivers participating in the study. The drivers
at Affiliation A earned $8.00 and $12.00 in fares per
hour, respectively. Thus, the average per-hour fare at
Affiliation A was $10.00. The drivers at Affiliation B,
however, earned $6.00 per hour and $14.00 per hour,
respectively. The average fare per hour at Affiliation B
was therefore also $10.00. The average fare for all four
drivers, irrespective of affiliation, was (again) $10.00
per hour.?” Dr. Bruno’s method would subtract the per-
hour fare average for all drivers ($10.00) from the per-
hour fare average for the drivers at Affiliation A (also
$10.00), and conclude that Affiliation A drivers on av-
erage do not vary from all drivers. If the same ap-
proach is followed for Affiliation B, the same result is
obtained: [average fare per hour for Affiliation B
($10.00)] less [average fare per hour for all drivers
($10.00)] is zero. But these results are quite mislead-
ing, because we know from the data for Affiliation A
that, on average, drivers there earned plus or minus
two dollars from the per-hour average for all drivers.
The “zero” variation result is even more off base for Af-
filiation B, where the drivers earned plus or minus four
dollars from the per-hour average for all drivers. To
claim that there is no variability would be incorrect,
but that would be the outcome of Dr. Bruno’s method.

27 [$8.00 + $12.00 + $6.00 + $14.00] / 4 = $10.00.
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By comparing “averages to averages,” Dr. Bruno
may have eliminated the spread or distribution in data
points — thereby improperly narrowing the variability
in results, as the City claims. The methodology Dr.
Bruno used to calculate the affiliation-specific varia-
tions in fares (and charges) therefore was not reliable,
and on that front, his report is not admissible under
Federal Rule of Evidence 702. But the affiliation-
specific calculations are not the only ones concerning
income variability that Dr. Bruno performed. He also
calculated the average variation in fare (or charge) per
hour from the per-hour averages (fare and charge) for
all drivers. See Figure 2 of Bruno Report, [121-12] at
25 (fourth row). Here, Dr. Bruno determined that 689
drivers earned on average $16.95 in fares per hour, and
that the average variation from this number —i.e., the
average difference between this number and what the
689 drivers actually collected in fares — was $0.34.%

% Dr. Bruno does not explain exactly how he arrived at this
figure. It is therefore possible that Dr. Bruno merely averaged the
affiliation-specific variabilities that he had already calculated
(e.g.,$(0.35), $(0.69), and $0.51 for fares earned per hour, see [121-
12] at 25) in order to obtain an overall average. Such an approach
would be inappropriate, as it would over-normalize the data as
discussed above. However, there is no suggestion that Dr. Bruno
followed such a method here. Merely averaging the affiliation-
specific variabilities yields an overall average fare variation (per
hour) of $0.52. ([ |$(0.35) | + |$(0.69) | + $0.51] / 3 = $0.52.) But
Dr. Bruno obtained $0.34. See id. Similarly, merely averaging the
affiliation-specific variabilities for charges earned (per hour)
yields $0.74 ([ $(0.72) | + |$(0.86) | + $0.64] / 3 = $0.74), while
Dr. Bruno again calculated $0.34. See id. Nor does it appear that
Dr. Bruno calculated weighted averages using the affiliation-spe-
cific variabilities, as those would come out to $0.58 and $0.73 for
fares and charges, respectively ([|$(0.35) x 5| + |$(0.69 x 271 | +
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This is not an average-to-average comparison that in-
appropriately strips away data-point distribution. To
the contrary, this type of calculation is informative be-
cause it yields at least a rough estimate of where driv-
ers often fell on the earnings-per-hour spectrum. The
example from above is helpful in illustrating why this
is so. Recall that, in the hypothetical scenario just dis-
cussed, the drivers at Affiliations A and B earned an
average of $10.00 per hour. The average variation in
fares earned per hour, irrespective of affiliation, was
$3.00.% This $3.00 figure is much closer to the actual
variations in fares earned per hour, which ranged from
$2.00 to $4.00 per hour. This calculated average is
therefore a much better representation of data distri-
bution and, consequently, variability in earnings, than
are the affiliation-specific calculations addressed pre-
viously.

The following of Dr. Bruno’s results are therefore
admissible under Rule 702:(1) that among the 689
drivers whose data were analyzed, drivers earned on
average $16.95 in fares per hour; (2) that the fares

($0.51 x 413)] / 689 = $0.58; and []$(0.72) x 5 | + | $(0.86) x 271
| +($0.64 x 413)] / 689 = $0.73.) Thus, I may reasonably assume
from Dr. Bruno’s report that he calculated the average variation
in fare (or charge) per hour for all drivers by: (1) finding the dif-
ference for each of the 689 drivers between what they actually
earned per hour and the average earned per hour for all drivers
($16.95 in fares, $19.26 in charges); (2) adding together each of
those differences (for fares, then for charges); and (3) dividing
each of those totals by the number of total records analyzed (689).

2 [1$6.00 —$10.00| + | $8.00 —$10.00| + |$12.00 —$10.00|
+| $14.00 — $10.00| 1/ 4 = [$4.00 + $2.00 + $2.00 + $4.00] / 4 =
$3.00.
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actually earned (per hour) by those drivers were, on
average, within 34 cents of $16.95; (3) that those same
drivers earned an average of $19.26 in charges per
hour; and (4) that the charges actually earned (per
hour) were, on average, within 34 cents of $19.26. See
Figure 2 of Bruno Report, [121-12] at 25 (fourth row).
These calculations reasonably support Dr. Bruno’s con-
clusion that variability in earnings among taxicab
drivers was small, at least as compared to what those
drivers earned (per hour) on average. See id.3°

Thus, although the data used by Dr. Bruno did not
account for all tips earned by the participating drivers,
or take into account breaks taken by those drivers (e.g.,
time spent away from the cab during a given lease),
part of his conclusion is admissible, and at this stage,
the record permits an inference in plaintiff’s favor that
there is in fact minimal variability among taxi drivers’
incomes. Minimal variability, in turn, tends to show
that there is little a driver can do to change her income
through managerial skill.

30 The parties also dispute the admissibility of another of Dr.
Bruno’s conclusions — that taxicab drivers on average earn less
than the minimum wage once expenses are also taken in to ac-
count, see Figure 3 of Bruno Report, [121-12] at 25. In calculating
these wage figures, Dr. Bruno used only a single number to repre-
sent what taxicab drivers on average spent on expenses, obtained
from a different study conducted during a different time period.
See id. Dr. Bruno did not separately measure or analyze the ex-
tent to which drivers may decrease their expenses (or not) based
on managerial skill. This section of Dr. Bruno’s report therefore
adds no information to that already provided in his conclusions
concerning income variability. Consequently, I do not address it
here.
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But an inability to increase profits through skill
does not alone establish that the second Lauritzen fac-
tor weighs in plaintiff’s favor. This factor suggests that
Callahan is economically dependent on the City only if
a connection is shown between the inability to increase
profits on the one hand, and the City’s own conduct
(i.e.,its rules and regulations) on the other. Dr. Bruno’s
report makes no such connection. In the end, then, for
all the superficial appeal of data suggesting lack of var-
iation, Dr. Bruno sheds almost no light on the question
at hand. It is undisputed that at least some opportuni-
ties to increase profits through skill do exist — and
there is no evidence suggesting that the drivers whose
records were analyzed by Dr. Bruno attempted to take
advantage of any such opportunities (or if so, to what
extent).?! On balance, this factor weighs in favor of the
City; cabdrivers have an ability to influence their prof-
its or losses through skill that is independent of the
City’s regulations.

Also supporting the City’s position is the final
Lauritzen factor — the extent to which the service
provided is “an integral part of the alleged employer’s
business.” 835 F.2d at 1535. This factor necessarily
cuts in favor of the City because, as discussed previ-
ously, the service that Callahan provides is transporta-
tion by taxicab, and that is not the City’s business.

31 Dr. Bruno’s study did not measure what the participating
taxicab drivers were actually doing in relation to their driving.
The study considered only the “time in the car.” See [148] at 16
q 33.
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Callahan’s services may be integral to someone’s busi-
ness (perhaps her own, as a self-employed cabdriver),
but that business is not the City’s.

c. The “Economic Reality” of Callahan’s
Work

While some Lauritzen factors suggest that Calla-
han is an employee of the City under the FLSA, others
suggest that she is not. Ultimately, however, these cri-
teria are merely aids or tools in gauging the economic
reality of the situation. See 835 F.2d at 1538 (quoting
Usery v. Pilgrim Equip. Co., 527 F.2d 1308, 1311-12
(5th Cir. 1976)). Employees (for FLSA purposes) are
those who, “as a matter of economic reality[,] are de-
pendent upon the business to which they render ser-
vice.” Id. at 1534 (quoting Mednick, 508 F.2d at 299).

Callahan argues that the City must be her em-
ployer since, according to Callahan, the City “pre-
scribes her compensation.” See [120] at 16. To establish
that the City does this, Callahan turns to an Illinois
statute providing that municipalities “may license, tax,
and regulate . .. cabmen ... and may prescribe their
compensation.” See id. at 18-19 (quoting 65 ILCS 5/11-
42-6). This provision was at issue in Campbell v. City
of Chicago, 823 F.2d 1182 (7th Cir. 1987).

In Campbell, a group of Chicago taxicab drivers
brought a class action against the City under the Sher-
man Act, alleging that the City’s ordinance concerning
the manner in which individuals could acquire and re-
tain taxicab licenses created a barrier to entering the
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taxicab market, and thus violated federal antitrust
laws. See 823 F.2d at 1183. To establish its immunity
from liability, the City argued that it fell within a nar-
row exception to the Sherman Act as articulated in
Parker v. Brown, 317 U.S. 341 (1943). See id. at 1183-
84.This exception exempted municipalities from liabil-
ity under the Act if their conduct had been authorized
by the state legislature, and if anticompetitive effects
were a foreseeable result of that authorization. See id.
at 1184. In Campbell, the City argued — and the court
of appeals agreed — that Illinois had authorized the
City to regulate the number of taxicab licenses (and
the conditions under which such licenses are issued)
because the State had granted the City the power to
“prescribe [the] compensation” of cab drivers under 65
ILCS 5/11-42-6. See 823 F.2d at 1183-85. The court
noted that in granting the City the power to prescribe
drivers’ compensation, the Illinois General Assembly
“must have foreseen regulations concerning the num-
ber of licenses” in the City, since, “if the City could . . .
regulate the number of cabs, then it could be assured
that with the fares it set, and the number of cabs it
permitted, all drivers could make a profit.” Id. at 1185.

The City contends in the present litigation that
while it may prescribe taxi drivers’ compensation un-
der the statute discussed in Campbell, the City need
not (and does not) do so in fact. See [144] at 28-29 (stat-
ing that the City “does not determine Callahan’s prof-
its and does not pay [her]”). Callahan takes issue with
what she characterizes as the City’s about-face from
its previous position in Campbell. See [147] at 13. To
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the extent Callahan asserts a judicial-estoppel argu-
ment, however, that argument has been waived.
Moreover, that the City enjoys an antitrust exemption
because of its state-awarded statutory power over the
taxicab industry does not mean that the City has be-
come Callahan’s employer under the FLSA.

The City does not prescribe Callahan’s compensa-
tion in the traditional sense; it does not, in other words,
dictate the precise amount of money that Callahan will
make each time she drives a taxicab for hire. Callahan
does not dispute this, but argues that the City pre-
scribes her compensation in effect by: limiting what
she may charge her passengers as metered fares; re-
quiring that she pay certain taxes and fees; setting the
maximum lease rates that medallion owners may
charge lessee-drivers to use their licensed cabs; and
limiting the overall supply of taxicab drivers by con-
trolling the number of public chauffeur’s licenses it is-
sues. See [120] at 20.

Setting fare rates and controlling the number of
licensed cabs is indeed regulating the compensation of
cab drivers within the meaning of Campbell. See 823
F.2d at 1185. And, by regulating in this way, it may be

32 Callahan suggests that the City should be judicially es-
topped (from arguing that it does not prescribe taxicab drivers’
compensation) for the first time in her reply brief. See [147] at 13.
Arguments raised for the first time in a reply brief are waived.
See Padula v. Leimbach, 656 F.3d 595, 605 (7th Cir. 2011) (citing
United States v. Diaz, 533 F.3d 574, 577 (7th Cir. 2008)). Indeed,
Callahan merely alluded to judicial estoppel in her reply; it was
not until oral argument that Callahan affirmatively made the es-
toppel argument. That was too late.
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that the City limits what taxicab drivers can take
home in profits. Taxicab drivers may thus be economi-
cally dependent on the City, as plaintiff urges. See [120]
at 20. But the critical question is not whether these
drivers are “economically dependent” on the City, pe-
riod. Every regulated industry is in a sense economi-
cally dependent on its regulator. The question that
must be answered is whether taxicab drivers are eco-
nomically dependent on the City’s business. See Lau-
ritzen, 835 F.2d at 1538 (“[T]he final and determinative
question [is] whether . . . the personnel are so depend-
ent upon the business with which they are connected
that they come within the protection of the FLSA.”
(quoting Pilgrim Equipment, 527 F.2d at 1311-12))
(emphasis added).

The City has a great deal of power over the taxicab
industry, and it exercises that power through regula-
tion. But the City’s regulation did not assume the busi-
ness of providing private cars for hire. The reality of
the situation presented here is that Callahan must do
certain things (or avoid doing certain things) as a con-
dition of using the City’s streets to conduct a business.
The evidence, even when viewed in the light most fa-
vorable to Callahan, indicates that that business is
hers, not the City’s. Callahan is not economically de-
pendent on the City’s business, and so is not, as a mat-
ter of law, the City’s employee for purposes of the
FLSA. Because the City did not “employ” Callahan
within the meaning of the FLSA, it does not owe her
minimum wages as set forth in that Act.
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The City’s motion for summary judgment on
Count V of plaintiff’s amended complaint is therefore
granted. Callahan’s cross-motion on the same claim is
therefore denied.

B. Illinois Minimum Wage Law (Count IV)

In her amended complaint, Callahan also asserts
a claim against the City under the Illinois Minimum
Wage law, 820 ILCS 105/1 et seq. See [33] at 12-13. Like
the FLSA, the IMWL requires that employers pay
their employees a minimum amount per hour — as of
July 2010, $8.25 per hour. See 820 ILCS 105/4(a)(1).
The Illinois statute also uses similar definitions — and,
consequently, similarly circular definitions — of “em-
ployer” and “employee” as are found in the FLSA. See
id. 105/3(c) (defining “employer” as “any individual [or]
governmental . . . body . . . acting directly or indirectly
in the interest of an employer in relation to an em-
ployee”); id. 105/3(d) (defining “employee” as “any in-
dividual permitted to work by an employer in an
occupation”). The Illinois Administrative Code further
underscores the comparability of the state and federal
labor statutes, clarifying that “employee” under the
IMWL, just as under the FLSA, means “any individual
permitted or suffered to work by an employer,” ILL.
ADMIN. CODE tit. 56, § 210.110. And to determine
whether an individual has been permitted or suffered
to work within the meaning of the IMWL, the Code
states that an analysis resembling the Lauritzen “eco-
nomic reality” test should be employed. See id. (describ-
ing six factors to be considered, including: (1) degree of
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control by the alleged employer; (2) the opportunity for
profit and loss; (3) the extent of the relative investments;
(4) the skill required; (5) the permanency of the rela-
tionship; and (6) the extent to which the services ren-
dered are an integral part of the alleged employer’s
business).

Because the IMWL parallels the FLSA so closely,
courts have generally interpreted their provisions to be
coextensive, and so have generally applied the same
analysis to both. Cf, e.g., Condo v. Sysco Corp., 1 F.3d
599, 601 n. 3 (7th Cir. 1993) (discussing overtime-pay
provisions); Haynes v. Tru-Green Corp., 154 I11.App.3d
967, 976 (1987) (same). The Illinois Administrative
Code, too, states that for guidance in interpreting the
IMWL, federal regulations (for the FLSA) may be used.
See ILL. ADMIN. CODE tit. 56, § 210.120. Thus, for the
same reasons that Callahan’s FLSA claim fails, her
IMWL claim also fails.

The City’s motion for summary judgment on
Count IV of plaintiff’s amended complaint is granted.
Callahan’s cross-motion on Count IV is denied.

C. Proof of Callahan’s Damages

Defendant also moves for summary judgment on
alternative grounds — i.e., that even if the City of Chi-
cago is Callahan’s employer within the meaning of
the FLSA (and thus the IMWL), Callahan’s claims still
fail because a jury could not reasonably conclude that
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she did not earn the minimum wage, under either stat-
ute, during the relevant time period (January 2009
through August 2011). See [93] at 29-31.

Relying on Anderson v. Mt. Clemens Pottery Co.,
328 U.S. 680 (1946), Callahan asserts that, to prove
that she earned less than the applicable minimum
wage, she need only provide enough evidence “to sup-
port a just and reasonable inference’ that she per-
formed work for which she did not receive” proper
payment. [120] at 34 (quoting Anderson, 328 U.S. at
687-88). Anderson’s burden-shifting standard applies
when an employer is on notice that it is subject to the
FLSA’s record-keeping requirements, and, more im-
portantly, after a plaintiff has established liability. Nei-
ther circumstance is present here, and Anderson’s
exception to the default burden of proof therefore does
not apply.

In Anderson, the employer had not kept adequate
wage and hour records as required by Section 11(c) of
the FLSA33, and the Court declined to penalize the
plaintiffs for their employer’s shortcoming. “[W]here
the employer’s records are inaccurate or inadequate,”
the Court opined, an employee has carried out her bur-
den if she proves: (1) that she “has in fact performed
work for which [she] was improperly compensated”;
and (2) if [she] produces sufficient evidence to show the

3 Section 11(c) of the Act requires that employers “make,
keep, and preserve such records of the persons employed . . . and
of the wages, hours, and other conditions and practices of employ-
ment.” 29 U.S.C. § 211(c).
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amount and extent of that work as a matter of just and
reasonable inference.” Id. at 687.3

But as the City points out, Anderson addressed a
situation in which it was quite clear that the defendant
was the plaintiffs’ employer. The opposite is true here.
Whether the City is Callahan’s employer is not merely
a passing inquiry; it is the central focus of the parties’
motions for summary judgment. Callahan asserts that
whether the City considered itself to be Callahan’s em-
ployer is irrelevant, since employers are not entitled to
enjoy the fruits of having misclassified their employees
as independent contractors. See [120] at 35. But this
case is not one of simple misclassification as described
in Lauritzen. As explained above, the distinction here
is not between “employee” and “independent contrac-
tor.” While one might plausibly argue that business
owners or operators who “misclassify” their employees
as contractors at least know that they have hired work-
ers — and, therefore, have sufficient notice that, as the
hiring party, they might as a matter of law be on the
hook to keep proper records under Section 11(c) of the
FLSA — the same is not true of the City. The City did
not have adequate notice that it might be held to the
record-keeping requirements of the FLSA because it

34 Once the employee has produced enough evidence to show
the amount of uncompensated work as a matter of just and rea-
sonable inference, the burden then shifts to the employer “to come
forward with evidence of the precise amount of work performed
or with evidence to negative the reasonableness of the inference
to be drawn from the employee’s evidence.” Anderson, 328 U.S. at
687-88.
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one day might be found to “employ” the cabdrivers it
licenses.

Moreover, the just-and-reasonable-inference stan-
dard was conceived to permit workers to recover dam-
ages under the FLSA (even where the worker himself
had not kept detailed records of how much overtime he
had worked) where two criteria were satisfied: first,
that the employer had not kept such records (or had
done so poorly), see 328 U.S. at 687, as just discussed,;
but second — and more importantly here — that the
worker had already proven a violation of the FLSA in
the first instance, See id. at 688. The employee, in other
words, must have already shown that she had “per-
formed work [but had] not been paid in accordance
with the statute,” id. In articulating the just-and-
reasonable-inference standard, the Court was quite
careful to explain that this relaxed standard was ap-
propriate only because the FLSA violation itself had
already been established. Otherwise, said the Court,
such a standard would run afoul of the rule “that pre-
cludes the recovery of uncertain and speculative dam-
ages.” Id. The existence of damages is certain where
the underlying violation has already been demon-
strated, and all that is left is to determine is the extent
or amount of that damage. See id. Here, however, the
two issues are intertwined: Callahan endeavors to
prove that a violation occurred in the first instance —
i.e., that she was not paid the minimum wage during a
certain time period — by demonstrating the extent to



App. 79

which she was underpaid. Adjusting Callahan’s bur-
den of proof would not be permissible here in the same
way that it was acceptable in Anderson.

In any event, it would not be just and reasonable
to infer from the meager evidence Callahan musters
that she was paid less than the applicable minimum
wage. The evidence on which Callahan relies includes:
(1) Callahan’s sworn declaration concerning what she
earned when working as a full-time taxicab driver?,;
(2) her recently amended federal tax returns for those
years; (3) lease and business records that show “times
worked and income earned”; (4) credit-card payment
reports; and (5) three third-party studies concluding
that taxicab drivers generally do not earn either the
federal- or state-required minimum wage. See [120] at
33-34.

1. Evidence Concerning Income Earned

To establish the amounts she earned as a cab
driver from January 2009 through August 2011, Calla-
han first turns to her own declaration, in which she
explains how she estimated her earnings during that

3 Callahan also purports to rely on her deposition testimony.
See [120] at 33. However, she neglects to identify which portions
of her deposition she maintains are relevant. In her declaration,
[121-26], she states that she reviewed certain pages of her depo-
sition transcript in preparing to execute the declaration, and that
she believes that the declaration is consistent with that depo-
sition testimony, See id. at 2 { 7. I therefore assume that the
deposition testimony to which Callahan refers in her summary-
judgment brief concerns the same information as addressed in her
declaration.
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time period. Callahan says that she was unable to save
money during that time, so she assumed that her in-
come from taxicab driving — or “actual pay,” as she calls
it — was at most equal to her total expenses for each of
the three years in question. See [121-26] at 4 | 20. Cal-
lahan maintains that she had two types of expenses:
personal or “household” expenses (such as rent, utili-
ties, cell-phone bills, and the like), and taxi-related ex-
penses (such as the cost of gas and taxicab leases). See
id. She had kept some of her (unidentified) personal
bills, and she looked at those in order to estimate her
household expenses. See id. She estimated her taxicab-
related expenses based on her personal knowledge and
experience as a taxi driver. See id. The results Calla-
han obtained for her “actual pay” are presented in a
spreadsheet attached as Exhibit F to her declaration.
See id. at 16-20.

Sworn declarations or affidavits may be used in
support of a party’s motion for summary judgment (or
in opposition to such a motion), but the statements
therein must meet certain requirements: they must be
made on personal knowledge, and set out facts that
would be admissible in evidence, see Fed. R. Civ. P.
56(c)(4). Callahan’s declaration — at least insofar as the
declaration pertains to her earnings during the rele-
vant time frame (as summarized in Exhibit F' thereto)
— does not meet this standard.

Callahan states in her declaration that, to her rec-
ollection, she earned only as much money as she spent
in 2009, 2010, and 2011. The amount of money that
Callahan spent in relation to how much she earned is
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a fact within her personal knowledge, and thus a fact
to which she may properly testify. But to arrive at how
much she spent (and, thus, how much she earned), Cal-
lahan states that she “reverse engineered” that figure
by looking at how much she spent on household ex-
penses, and by estimating her taxicab-related ex-
penses. See [121-26] at 4 | 20. These statements are
more problematic.

Callahan first maintains that she determined her
personal expenditures by looking at her household ex-
penses such as rent, utilities, cell phone bills, and
credit-card bills, and then “total[ing] what [she] would
have spent.” Id. She also states in her declaration that
she has “many of the [] receipts” on which she relied,
as well as bank statements. Id. Though she may have
kept such records, she included none in the summary-
judgment record. Their contents are a mystery. More-
over, Callahan testified at her deposition that while
she had kept some personal household bills, she had
not kept all of them. See [122] at 17 | 54; November 18,
2013 Deposition of Melissa Jean Callahan, [92-1] at 12-
13. Thus, to determine the missing amounts, she
simply made rough estimates by extrapolating from
whatever numbers she did have. See id. Callahan also
estimated her taxicab-related expenses (gas and lease
agreements), but those estimates were not based on
any records at all; they were based merely on Calla-
han’s purported “personal knowledge and experience
as a taxi driver,” [121-26] at 4  20.



App. 82

These statements are insufficient to establish that
Callahan has adequate personal knowledge of her ac-
tual expenses (and thus actual earnings) in 2009, 2010,
and 2011. She has provided only conclusory assertions
of what she believes she may have spent, but no infor-
mation from which to infer that those beliefs are rea-
sonable or justifiable. For example, Callahan offers no
information regarding the personal bills she claims she
did keep and rely on (how many she kept, what time
period they were from, or why those bills are repre-
sentative), or any explanation of why her estimations
based on those bills are plausible. Callahan may testify
to what she knows or recalls, but she must first lay an
adequate foundation for that knowledge or recollec-
tion. See Fed. R. Evid. 602 (“A witness may testify to a
matter only if evidence is introduced sufficient to sup-
port a finding that the witness has personal knowledge
of the matter.”). Absent such a foundation, Callahan of-
fers only speculation as to what she actually earned.
And mere speculation is not enough to satisfy the
personal-knowledge requirement for affidavits. See
Markel v. Bd. of Regents of Univ. of Wis. Sys., 276 F.3d
906, 912 (7th Cir. 2002) (“[A] party to a lawsuit can-
not ward off summary judgment with an affidavit . . .
based on . . . conjecture.” (quoting Palucki v. Sears, Roe-
buck & Co., 879 F.2d 1568, 1572 (7th Cir. 1989))); cf
Abioye v. Sundstrand Corp., 164 F.3d 364, 368 (7th Cir.
1998) (classifying statements as “merely conjecture”
because they lacked particularity as to what the affi-
ants actually knew). Consequently, Callahan’s asser-
tions concerning what she earned as “actual pay” in
2009, 2010, and 2011 — as presented in the summary
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spreadsheet attached to her declaration, see Exhibit F
to Callahan Declaration, [121-26] at 16-20 — are inad-
missible.3¢

To corroborate Callahan’s estimation or recon-
struction of what she (allegedly) earned in 2009, 2010,
and 2011, Callahan relies on her federal tax returns
for those years. See [120] at 34 (citing Plaintiff’s Local
Rule 56.1(b)(3) Statement, [122] at 23  9). Callahan in
fact submitted two tax returns for each of these three
years-one original, and one amended, see [95] at 14
q 59. It is to the amended returns that she now turns
for support. But this evidence, too, fails to aid Callahan
in carrying her burden of proof. The firm that prepared
Callahan’s amended returns did not rely on any docu-
ments concerning her income, since Callahan did not

36 Callahan argues that the statements in her declaration
are adequate to establish her “actual pay” because the just-and-
reasonable-inference standard permits her to reconstruct such
numbers from memory. See [120] at 33 n. 5 (citing Espenscheid
v. DirectSat USA, LLC, 705 F.3d 770, 775 (7th Cir. 2013)). In
Espenschied, the Seventh Circuit did observe that reconstruction
by memory may “enable[] the trier of fact to draw a just and rea-
sonable inference” of underpayment, 705 F.3d at 775 (internal
quotation marks omitted) — at least as far as unreported work
time is concerned, see id. As discussed above, however, I am not
convinced that the same principles apply to situations such as
this one, where the amount of uncompensated work is being used
to prove the underlying violation. In any event, even assuming
that Callahan may properly reconstruct her expenses (and thus
earnings) by memory in order to demonstrate a minimum-wage
violation, Callahan has pointed to no authority suggesting that
she may offer such memories without first laying a foundation as
to their basis. The personal-knowledge requirement applies to
statements of memory just as it does to other forms of testimony,
and Callahan has not satisfied that requirement here.
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provide any. See [95] at 14-16, ] 60, 62, 64; [122] at
18-19, ] 60, 62, 64. Rather, it was Callahan herself
who calculated the figures reported in the returns, and
she performed those calculations using the same ap-
proach that she used to estimate her “actual pay”: she
“reconstructed” her earnings by reverse-engineering
them from her estimated total expenditures during
those years, see id.; [141] at 5 9. The statements in
Callahan’s amended tax returns therefore suffer from
the same foundational defects as do her earlier-
described statements concerning her “actual pay.” The
former, consequently, cannot corroborate the latter.

Callahan also relies on what she refers to as “busi-
ness records showing . .. income earned.” [120] at 34
(citing [122] at 22 ] 4). Callahan claims that these rec-
ords consist of notes that she took regarding her lease-
and gas-related expenses, as well as her income from
taxicab driving, in seven months from 2009 (February,
May, June, July, August, November, and December)
and in two months from 2010 (January and February).
See [122] at 22 | 4 (citing Exhibit A to Callahan Dec-
laration, [121-26] at 6-9). These records are hearsay:
they are statements made outside of proceedings for
this litigation, offered to establish the truth of the mat-
ter asserted — Callahan’s earnings as a taxicab driver
in certain years. See Fed. R. Evid. 801(c). Callahan at-
tempts to overcome this problem by referring to the
notes as “business records” made contemporaneously
with the events described therein (dollars earned and
spent). See Callahan Declaration, [121-26] at 2 | 8
(stating that she kept the records “in the course of
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driving a taxi ... in 2009 and 2010”); see also Plain-
tiff’s Local Rule 56.1(b)(3) Statement, [122] at 22 | 4
(describing “contemporaneous notes”). If Callahan did
indeed keep these records as a matter of regular prac-
tice while driving a taxicab for hire — and if she did
indeed create the records at or near in time to the
events she describes in those records — the “business
record” exception to the hearsay rule could apply. See
Fed. R. Evid. 803(6).

But there is no suggestion that Callahan kept
these records as a matter of regular business practice.
To the contrary, she kept the notes for only 9 months
out of a collective 24 in 2009 and 2010, and admits in
her declaration that while she “intended to keep those
records more consistently, [she] did not,” [121-26] at 2
q 8. Moreover, Callahan’s description in her declaration
(executed in May 2014) of the notes as contemporane-
ous, see id. is contradicted by her earlier deposition tes-
timony, in which she stated that she created the notes
not while she was driving a taxicab in 2009 and 2010,
but after she filed her lawsuit against the city (i.e., af-
ter January 18, 2012, see [1]). See Callahan Deposition,
[143-11] at 4.3 Consequently, Callahan cannot use the

37 At her deposition, Callahan was asked when she created
the notes. Although she did not recall the exact date, she did re-
member that she had created them after filing the present suit:

When did you create [the handwritten notes]?
I don’t recall.
More or less than a year ago?

Z oo

I don’t recall the exact date.
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notes to defeat the City’s motion for summary judg-
ment. See Harmon v. Gordon, 712 F.3d 1044, 1051-52
(7th Cir. 2013) (“[T]he law of this circuit does not per-
mit a party to create an issue of fact by submitting an
affidavit whose conclusions contradict prior deposition
. . . testimony.” (quoting Buckner v. Sam’s Club, Inc., 75
F.3d 290, 292 (7th Cir. 1996))).38

Finally, Callahan relies on credit-card payment re-
ports to establish what she earned as a taxicab driver
during the relevant period. She asserts that these re-
ports were obtained from a taxicab affiliation. See
[120] at 34. Even supposing that the payment reports
are admissible as evidence, they are of little help to
Callahan here. First, the reports are presented in a for-
mat that renders much of the data indecipherable. The
data appear in a spreadsheet, without column head-
ings, such that it remains unclear what many of the
columns actually represent. See [121-25]. Some of the
columns are truncated so that many of the numbers
in those columns are cut off or invisible. See id. The
only entries whose meaning is clear are dates (e.g.,
“11/27/2011”) and method of payment (e.g., “Visa”). But

Q: Well, how about before or after you first filed this
lawsuit?

A: After.
[143-11] at 4.

38 Even if Callahan’s notes were admissible as evidence, that
evidence still would not be enough to draw a just and reasonable
inference that Callahan did not earn the minimum wage, as ex-
plained below in Part III.C.2 of this opinion.
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these entries do not establish what Callahan earned as
a taxicab driver.

It is possible that the entries in another of the col-
umns (the ninth from the left), whose data are also vis-
ible, represents what Callahan earned by credit card
on those dates. But these data, too, are unhelpful to
Callahan. They include only the payments that Calla-
han allegedly received by credit card. Callahan pro-
vides no evidence that, during the years relevant to
this inquiry, she was paid only by credit card and never
with cash. And if she was paid with at least some cash,
then the data presented here are incomplete at best.
Even more problematic, though, is that these entries
do not appear to overlap with the relevant time period
at all. Callahan’s minimum-wage claims are limited to
the period beginning in January 2009 and ending Au-
gust 2011. See [122] at 1 ] 1. The credit-card payments
listed here are from November 2011 to February 2012.
See [121-25].

In short, Callahan has failed to present admissible
evidence that her profits from driving a taxicab from
January 2009 to August 2011 were indeed what she
now claims they were, and she has no foundation other
than speculation to estimate her earnings from
memory. Callahan has therefore failed to present suf-
ficient proof from which I may draw a just and reason-
able inference that, during this time period, she did not
earn at least the minimum wage under either the
FLSA or the IMWL. But even accepting as true Calla-
han’s statements concerning her “actual pay” in 2009,
2010, and 2011 - or, alternatively, accepting as true
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any other statements concerning what Callahan
earned as income from taxi driving during that time
frame — I am still unable to draw a just and reasonable
inference that Callahan did not earn the minimum
wage, because she has not presented sufficient evi-
dence of how many hours she actually worked as a
taxicab driver within the meaning of those statutes.

2. Evidence Concerning Hours Worked

Between January 2009 and August 2011, Calla-
han did not keep any records of the number of hours
she drove a taxicab for hire. See [122] at 21 | 73. Nor
did she keep a calendar or schedule of her driving. See
id. She did, however, retain copies of nearly all of the
taxicab lease agreements she entered in 2010 and
2011, see [141] at 3 ] 5, which she also attached to her
declaration, see Exhibit G to Callahan Declaration,
[121-26] at 21-93. Taxicab leases typically are executed
in increments of 12 or 24 hours, and Callahan states in
her declaration that it was her practice to work all
hours of a given lease, See id. at 2 { 10-11; see also
[141] at 3 { 5. Even when she took a break to use the
washroom or eat a meal, Callahan considers that she
was working during that time. See [121-26] at 2 ] 11.
Similarly, if Callahan took a nap while waiting in her
taxicab in a line at the airport, she counted that time
as work time. See id. Callahan summarizes the num-
ber of hours she claims to have worked in 2009, 2010,
and 2011, respectively, in the spreadsheet attached as
Exhibit F to her declaration. See id. at 16-20.
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There are two problems with Callahan’s summary
of how many hours she claims to have worked. First,
even assuming that the lease-agreement records on
which Callahan purports to rely are admissible in evi-
dence, those records do not adequately support the
statements appearing in Callahan’s summary spread-
sheet (Exhibit F) as to the number of hours Callahan
worked per lease.

In general, the lease agreements provided by Cal-
lahan are form agreements that include lease rates for
12-hour, 24-hour, and weekly leases, respectively. See,
e.g., [121-26] at 23. There is also a section of the agree-
ments entitled “TYPE OF LEASE,” which includes the

following options:

12 HR(DAY) 5 AM to 5 PM

12 HR(NIGHT) 5 PM to 5 AM (Next Morning)

24 HR(SINGLE) 5 AM to 5 AM (Next Morning)

WEEKLY 5 AM Monday to 56 AM Next
Monday

See, e.g., id.?® On many of the lease agreements pro-
vided by Callahan, one of these options has been cir-
cled by hand or otherwise marked in some way. See,
e.g.,id. at 31-32. I infer from these markings that, for
a given lease agreement, Callahan agreed to lease a
taxicab for the number of hours indicated. But while

39 A second type of form agreement has only three options:
“12 HOURS (DAY),”“12 HOURS (NIGHT),” and “24 HOURS.” See,
e.g., [121-26] at 43. For these agreements, the type of lease se-
lected is typically indicated with a typewritten “x” next to the cho-
sen option. See, e.g., id. The lease rate is provided only for the type
of lease chosen. See, e.g., id. ($93.00 for 24 hours).
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many of the lease-agreement records include some
kind of indication as to which type of lease was se-
lected, not all of them do. For example, Callahan pur-
portedly entered into a lease agreement for March 2,
2010 to March 3, 2010, but none of the lease-type op-
tions is selected in this agreement. See id. at 23. It is
therefore unclear from this record, at least on its face,
which type of lease Callahan actually entered for those
dates. The dates themselves provide some clues: it is
clear in this particular instance that Callahan did not
enter a 12-hour daytime lease, for example, since the
start and end dates would have been the same (e.g.,
March 2, 2010 to March 2, 2010). But it is equally plau-
sible that Callahan entered a 12-hour nighttime lease
as that she entered a 24-hour lease — both of which
would span from one day to the next — for the dates
listed. In the spreadsheet attached to her declaration,
however, Callahan claims (without explanation) that
this lease was a 24-hour lease. See id. at 17. She offers
no evidence suggesting that she did anything more
than assume that the higher number was the correct
one. The lease rates transcribed on the agreement form
provide no guidance, either, since all possible rates (for
12-hour, 24-hour, and weekly leases) appear in the
agreement form and none is marked or highlighted in
any way. See id. at 23.

Thus, at least some of the hours listed in Calla-
han’s summary spreadsheet — and thus the number of
hours she claims to have worked — are questionable.
But I need not determine the extent to which Callahan
has (or has not) laid an adequate foundation for her
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work hours, because even assuming that all of Calla-
han’s lease hours were tabulated correctly, they do not
establish a minimum-wage violation using even the
“just and reasonable inference” burden of proof. The
lease hours that Callahan reports are insufficient to
carry her burden because Callahan has not provided
evidence reasonably suggesting that she actually
worked those hours within the meaning of the FLSA
(or, consequently, the IMWL).

Callahan claims that she worked every minute of
every lease she entered during the relevant time pe-
riod. See [121-26] at 2 {{ 10-11. This was true, she
says, no matter the length of the lease. She worked
every minute of every 12-hour and 24-hour lease, and
the story was no different for leases of longer duration
(such as 72 or 96 hours). See id.; [122] at 20 | 70. How-
ever implausible her testimony on this point (espe-
cially when it concerns leases exceeding 24 hours), how
much time Callahan spent driving a taxicab is a fact
within her personal knowledge, and thus a fact that I
must accept as true when viewing such facts in plain-
tiff’s favor. What I cannot take at Callahan’s word,
however, is her definition of “work” in the first place.
Whether certain activities constitute work under the
FLSA is a matter of law, not of fact.

Callahan claims that she was “working” as a taxi-
cab driver not only when she was driving a cab for hire,
but also when she was eating, using the restroom, or
napping while in line at Chicago-area airports. See
[121-26] at 2 ] 11. The City argues that sleeping is not
working, and that Callahan’s statements as to hours
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“worked” are therefore unreliable. See [93] at 30-31.
Napping in a taxicab while waiting for passengers — or
taking a quick break to grab a meal or use the wash-
room — can be “working” under the FLSA. The FLSA
requires “no exertion at all.” Sehie, 432 F.3d at 751 (cit-
ing Armour & Co. v. Wantock, 323 U.S. 126, 133 (1944)).
Even hours “spent in idleness” may be hours worked
within the meaning of the FLSA. Id. (citing Armour,
323 U.S. at 133). Napping, in short, is not necessarily
off the table.

Nevertheless, not all hours worked in furtherance
of one’s job or occupation are necessarily hours
“worked” under the FLSA. Those that count are the
hours “that the employee is required to give his em-
ployer.” Id. (citing Armour, 323 U.S. at 133); see also 29
C.F.R. § 785.7 (“The workweek ordinarily includes ‘all
the time during which an employee is necessarily re-
quired to be on the employer’s premises, on duty or at
a prescribed work place.”” (quoting Anderson, 328 U.S.
680)). Work hours that are not explicitly required or
requested may also count, but they must at least be
hours that the employer knows about (or has reason to
know about), and thus hours that the employer implic-
itly accepts as work time. See 29 C.F.R. § 785.11 (stat-
ing that time is “working time” when the employer
“knows or has reason to believe that [the employee] is
continuing to work”) (citations omitted); see also Kellar
v. Summit Seating Inc., 664 F.3d 169, 177 (7th Cir.
2011) (“[TThe FLSA stops short of requiring the em-
ployer to pay for work it did not know about, and had
no reason to know about.”) (citations omitted). Here,
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Callahan provides evidence purporting to show only
how much she worked as a taxicab driver — not the ex-
tent to which the City (or any other potential employer
under the FLSA) actually required her to perform that
work, or even knew (or should have known) that she
did.*® If Callahan’s work was not completed at an em-
ployer’s command, or at least with an employer’s im-
plicit acceptance, it was not “work” within the meaning
of the FLSA or, consequently, the IMWL.

Thus, even accepting as true Callahan’s represen-
tations as to how much she earned as a taxicab driver
from January 2009 through August 2011 — and also ac-
cepting as true that during that time she worked (in
the literal sense) as many hours as she now says she
did — I cannot draw from that evidence a just and rea-
sonable inference that Callahan “worked” within the
meaning of the FLSA or IMWL any hours for which
she was not paid at least the minimum wage. As a mat-
ter of law, Callahan has therefore failed to establish a
minimum-wage violation under either statute.

Callahan falls back on evidence unrelated to
her own driving, relying on three studies concerning

40 The FLSA does not relieve employers of their duty “to in-
quire into the conditions prevailing in [their] business [simply]
because the extent of the business may preclude . . . personal su-
pervision.” Kellar, 664 F.3d at 178 (citation omitted). But even as-
suming that the City’s business was providing taxicab services,
the generally prevailing condition of that business was that public
chauffeurs such as Callahan were not obligated to use their li-
censes at all. Thus, the City had no reason to suspect (and Calla-
han points to none) that Callahan was using her license to drive
taxicabs for hire, or how much she was doing so.
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taxicab-driver wages overall. See [120] at 34.! These
studies, says Callahan, show that “many drivers earn
less than $7.25 an hour.” [141] at 7 { 11. But these
studies cannot save Callahan’s claims. Whether driv-
ers other than Callahan earn or have earned the min-
imum wage (under either the FLSA or IMWL) is
irrelevant to whether Callahan herself earned that
minimum. It is the latter that Callahan must prove at
this stage of the litigation, and she has not done so.

Thus, even if the City is presumed to be Callahan’s
employer within the meaning of the FLSA and IMWL,
the City’s motion for summary judgment is granted —
and Callahan’s cross-motion denied — because Calla-
han has not provided evidence from which to draw an
inference that she was not paid the minimum wage as
set forth in those statutes.

IV. Conclusion

Callahan was a full-time taxicab driver from Jan-
uary 2009 through August 2011. During that time, she
purportedly earned only enough money to cover her
personal and occupational expenses — an amount that
Callahan says failed to meet both state and federal
wage minimums. While it is unfortunate that Callahan
did not earn from taxicab driving as much money as
she would have liked, the City of Chicago is not

41 The three studies are a 2009 wage study conducted by Dr.
Bruno, a similar wage study conducted by David Champion, and
the study performed by Dr. Bruno in connection with his expert
report, as discussed above. See [141] at 7 ] 11.
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obligated to make up the difference. The City is not her
employer under either statute; and even if it were, Cal-
lahan was unable to muster admissible evidence to
suggest that she is owed any wages. For the reasons
discussed above, defendant’s motion for summary
judgment on Counts IV and V of the amended com-
plaint, [90], is granted; Callahan’s cross-motion on the
same counts, [119], is denied. Callahan’s motion for
class certification [65] is denied as moot. The Clerk
shall enter judgment in favor of the defendant.

ENTER:

/s/ Manish S. Shah
Manish S. Shah
United States District Judge

Date: 1/23/15
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IN THE UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF ILLINOIS

Melissa Callahan,
Plaintiff(s),

Case No. 12-cv-00362
V. Judge Manish Shah
City Of Chicago,
Defendant(s).

JUDGMENT IN A CIVIL CASE
Judgment is hereby entered (check appropriate box):

[0 in favor of plaintiff(s)
and against defendant(s)
in the amount of $ ,

which [Jincludes pre-judgment interest.
[1 does not include pre-judgment
interest.

Post-judgment interest accrues on that amount at
the rate provided by law from the date of this judg-
ment.

Plaintiff(s) shall recover costs from defendant(s).

in favor of defendant(s) City of Chicago
and against plaintiff(s) Melissa Callahan

Defendant(s) shall recover costs from plaintiff(s).
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[0 other:

This action was (check one):

[J tried by a jury with Judge presiding, and the
jury has rendered a verdict.

[0 tried by Judge without a jury and the above
decision was reached.

decided by Judge Manish Shah on a motion for
summary judgment.

Date: 1/23/2015 Thomas G. Bruton, Clerk of Court
s/Susan McClintic, Deputy Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MELISSA CALLAHAN,
on behalf of herself and
all others similarly situated,

Plaintiff, No. 12 C 362

V.

CITY OF CHICAGO,
Defendant.

N Nt N Nt Nt Nt Nt Nt N

MEMORANDUM OPINION AND ORDER
(Filed Nov. 29, 2012)
MATTHEW F. KENNELLY, District Judge.

Melissa Callahan, representing a putative class of
taxicab drivers, has sue the City of Chicago under 42
U.S.C. § 1983; the Fair Labor Standards Act of 1938
(FLSA), 29 US.C. § 206 and the Illinois Minimum
Wage Law (IMWL), 820 ILCS 105/4. In her five-count
complaint, Callahan alleges claims of: (1) unconstitu-
tional taking of property; (2) violation of procedural
due process; (3) unjust enrichment; (4) violation of the
FLSA; and (5) violation of the IMWL. All of Callahan’s
claims involve the City’s taxicab regulations, which set
the maximum rate that medallion owners may charge
to lease a taxicab and the meter rate a driver must
charge a passenger. The City has moved to dismiss Cal-
lahan’s complaint. For the reasons stated below, the
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Court dismisses Callahan’s constitutional claims and
her unjust enrichment claim but declines to dismiss
her FLSA and IMWL claims.

Background

Callahan is a formerly full-time, now part-time
cab driver in the City of Chicago. Since January 1,
2010, she has been leasing her taxicab from a taxi me-
dallion owner — an individual with a license to operate
cabs in the City — who is affiliated with American
United Taxi Affiliation, Inc.

The City sets the maximum rate that medallion
owners may charge to lease a taxicab. It also sets the
fare that Callahan or any other cab driver may collect.
In addition, the City has in place regulations that gov-
ern various aspects of a cab driver’s work. For instance,
the City enforces a rule of “courtesy” between cab driv-
ers and passengers, requires cab drivers to respond to
assigned radio calls, determines the manner in which
drivers may receive compensation, and prohibits cab
drivers from refusing a fare to any destination irre-
spective of the hour. First Am. Compl. (FAC)  15. The
City also requires cab drivers to dress in “proper at-
tire,” sets the maximum number of hours a cab driver
may work, and provides that any violation of its rules
may subject a cab driver to a fine or suspension of the
cab driver’s license. Id. ] 28.

Callahan alleges that by setting a high maximum
medallion lease rate and a low taxi fare rate, the City
has deprived her of a reasonable opportunity to make
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a fair wage. Specifically, Callahan alleges that while
she was a full-time driver, she earned, on average, less
than $8.25 an hour, the minimum legal wage in Illinois.
She claims that, the City’s actions in this regard
amount to an unlawful taking of her property without
just compensation, violate her constitutional right to
procedural due process, and unjustly enrich the City to
her detriment. Callahan also alleges that the control
the City exerts over the manner in which she performs
her work makes the City her employer under the FLSA
and IMWL and that the City’s failure to set rates that
allow her to make minimum wage is therefore a viola-
tion of both statutes. The City has moved to dismiss
the complaint in its entirety for failure to state a claim.

Discussion

On a motion to dismiss under Rule 12(b)(6), the
Court accepts the facts alleged in the complaint as true
and draws reasonable inferences in favor of the plain-
tiff. Cole v. Milwaukee Area Tech. Coll. Dist., 634 F.3d
901, 903 (7th Cir. 2011). To avoid dismissal for failure
to state a claim, a complaint must describe the claim
sufficiently to “give the defendant fair notice of what
the . .. claim is and the grounds upon which it rests.”
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)
(quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). In
addition, a plaintiff must allege “factual content that
allows the court to draw the reasonable inference that
the defendant is liable for the misconduct alleged.”
Ashcroft v. Iqbal, 556 U.S. 662, 663 (2009).
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1. Unconstitutional taking

Count 1 of the complaint states that the City’s
lease and meter rate regulations amount to an uncon-
stitutional taking of Callahan’s property without just
compensation violative of the Fifth Amendment. Spe-
cifically, Callahan alleges that by setting a high maxi-
mum lease rate and low meter rate, the City has
deprived her of a reasonable opportunity to earn a liv-
ing and has thereby confiscated the reasonable value
of her taxicab lease.

The Supreme Court has recognized two types of
unconstitutional takings of property that can occur
without physical occupation of the property at issue.
The first takes place when a governmental rate regu-
lation imposed upon a regulated industry is so low as
to be “confiscatory.” Covington & Lexington Tpk. Rd.
Co. v. Sandford, 164 U.S. 578, 597 (1896). The second
occurs when the government’s regulation “goes too far”
in limiting the owner’s use of his or her property. Pa.
Coal Co. v. Mahon, 260 U.S. 393, 415 (1922); see Penn
Central Transp. Co. v. City of New York, 438 U.S. 104
(1978).

Callahan argues that because the taxicab industry
is a regulated industry, the Court must apply the
standard used in confiscatory rate-regulation cases to
evaluate the constitutionality of the City’s rate regula-
tion. In doing so, Callahan relies primarily on Du-
quesne Light Co. v. Barasch, 488 U.S. 299, 302 (1989).
In that case, a power company challenged a state law
that precluded it from recovering the cost of power
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plants that were not in service even though the deci-
sion to build them was “reasonable and prudent” at the
time of construction. Id. at 303. In analyzing whether
the rates set by the state amounted to an unconstitu-
tional taking, the Supreme Court explained that prec-
edent had established that the Constitution “protects
utilities from being limited to a charge for their prop-
erty serving the public which is so unjust as to be con-
fiscatory.” Id. at 307 (internal citation and quotation
marks omitted). The reason for this is that although
such companies are operated by private investors,
their assets are employed to serve the public interest.
Id. The Court further stated that this “creates its own
set of questions under the Takings Clause of the Fifth
Amendment.” Id. With the power company’s “partly
public, partly private status” in mind, the Court evalu-
ated whether the rates set by the state were “confisca-
tory.” Id.

The discussion in Duguesne makes clear that rates
imposed on public utilities are evaluated under a sep-
arate standard because the involve a quasi-public in-
dustry that is highly capital-intensive. The standard
used in rate-making cases has not been applied by the
Supreme Court outside the public utility context. Even
the rate-making cases upon which Callahan relies deal
with the constitutionality of government rate-setting
for public utilities. See Permian Basin Area Rate Cases,
390 U.S. 747, 790 (1968) (determining whether rates
imposed on natural gas companies were constitu-
tional); Federal Power Comm’n v. Hope Natural Gas
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Co., 320 U.S. 591 (1944) (establishing standard, in re-
viewing the Federal Power Commission’s rate order on
a natural gas company, for reviewing constitutionality
of government regulation of public utility rates).

This Court therefore applies the regulatory tak-
ings jurisprudence relied upon by the City. Although
regulatory takings jurisprudence originally emerged
in the context of land-use restrictions, the Supreme
Court has since applied the analysis in cases involving
a variety of non-possessory regulatory restrictions.
See, e.g., Penn Central, 438 U.S. at 130 (“air rights”);
E. Enters. v. Apfel, 524 U.S. 498, 522-37 (1998) (retiree
benefits); Phillips v. Wash. Legal Found., 524 U.S. 156,
172 (1998) (interest on attorney trust accounts);
Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1004-19
(1984) (pesticide formulas). This analysis requires
courts to examine three factors: (1) the economic im-
pact of the regulation of the claimant; (2) the extent to
which the regulation has interfered with distinct in-
vestment-backed expectations; and (3) the character of
the government action. Penn Central, 438 U.S. at 124.

Considering these factors, Callahan has failed to
state a viable takings claim at the most basic level. Al-
though she alleges that she makes less than minimum
wage because of the City’s taxicab regulations, she
does not allege that the City ever “took” anything from
her. The requirement to evaluate the amount of eco-
nomic impact, the extent of interference with an invest-
ment-backed expectation, and the character of
government action implies that there must first be
some impact, interference, and government action. Id.
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But Callahan never alleges that the City changed or
imposed new taxicab regulations at any point after she
acquired a lease. Nor does she allege that the value of
any lease she acquired diminished due to such a
change. Instead, Callahan effectively acknowledges
that she has entered into leases knowing full well that
she will make less than minimum wage. Though this
may well indicate that the City’s regulations are un-
fair, it does not amount to a taking of property. Having
alleged no diminution in the value of any of her leases,
no change in the City’s regulations, and no interference
with any investment-backed expectation, Callahan’s
takings claim fails as a matter of law.

2. Procedural due process

In Count 2 of her complaint, Callahan alleges a
violation of her procedural due process rights. “To
demonstrate a procedural due process violation of a
property right, the plaintiff must establish that there
is ‘(1) a cognizable property interest; (2) a deprivation
of that property interest; and (3) denial of due pro-
cess.”” Khan v. Bland, 630 F.3d 519, 527 (7th Cir. 2010)
(quoting Hudson v. City of Chicago, 374 F.3d 554, 559
(7th Cir. 2004)).

Callahan argues that because the City does not
provide individualized hearings regarding taxicab reg-
ulations and in particular rate-making, it has deprived
her of property without due process. The Court need
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not determine definitively whether Callahan has ade-
quately alleged a deprivation of property, because it is
clear that she cannot allege an absence of due process.

“When the legislature passes a law which affects a
general class of persons, those persons have all re-
ceived procedural due process — the legislative pro-
cess.” Brown v. Ret. Comm. of Briggs & Stratton Ret.
Plan, 797 F.2d 521, 527 (citation and internal quota-
tion marks omitted). This is because the “prospective
character [of legislation] enables the persons affected
by it to adjust to it in advance.” LC&S, Inc. v. Warren
County Area Plan Comm’n, 244 F.3d 601, 602 (7th Cir.
2001). As the Supreme Court has stated:

Where a rule of conduct applies to more than
a few people, it is impracticable that everyone
should have a direct voice in its adoption. . . .
General statutes within the state power are
passed that affect the person or property of in-
dividuals, sometimes to the point of ruin,
without giving them a chance to be heard.

Bi-Metallic Inv. Co. v. State Bd. of Equalization, 239
U.S. 441, 445 (1915).

The lease and meter rate ordinances about which
Callahan complains were enacted by a legislative body
through the legislative process in a way that affects all
persons engaged in the taxicab industry, including
drivers, medallion owners, and passengers. See Munic-
ipal Code of Chicago, § 9-112-220(a)-(b) (requiring the
Commissioner of Business Affairs and Consumer Pro-
tection to set maximum lease rates that medallion
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owners can charge at an amount that provides “lessees
with an opportunity to earn a fair and reasonable in-
come”); id. § 9-112-600(g) (allowing City Council to re-
vise meter rates). In addition, although the Fourteenth
Amendment’s Due Process Clause does not require it,
the City gives drivers like Callahan an opportunity to
submit testimony when meter rates are set. Id. § 9-
112-600(g) (requiring that the City hold hearings and
consider testimony from any interested individual, li-
censee, or chauffeur before revising fare rates). Be-
cause of the ordinance’s general applicability, the
legislative process behind it satisfies the requirements
of the Due Process Clause.

3. Unjust enrichment

Unjust enrichment is an equitable remedy availa-
ble under state law. See Hess v. Kanoski & Assocs., 668
F.3d 446, 454 (7th Cir. 2012). To state a claim for unjust
enrichment, the plaintiff must allege that the defen-
dant unjustly retained a benefit to the plaintiff’s det-
riment and that the retention of that benefit violates
fundamental principles of justice, equity, and good con-
science. HPI Health Care Serv., Inc. v. Mt. Vernon
Hosp., Inc., 131 I1l. 2d 145, 160, 545 N.E.2d 672, 679
(1989).

Though Callahan has alleged that she suffered a
detriment — that she does not make minimum wage —
she has failed to allege that the City received a benefit.
Callahan argues that the City has retained the benefit
of “providing cheap common carrier service” and that
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if drivers like her did not provide taxicab services, “the
City of Chicago would have to provide such common
carrier services by persons directly employed by the
City.” FAC {9 64, 66. The City, however, has no legal
responsibility under Illinois law or otherwise to pro-
vide common carrier services within its boundaries.
The Metropolitan Transit Authority Act that created
the Chicago Transit Authority (which is a separate en-
tity from the City in any event) “invests no power and
creates no duties or liabilities upon the City.” Marvin
v. Chi. Transit Auth., 446 N.E.2d 1183, 1187, 113 Ill.
App. 3d 172, 178 (1983). Callahan has therefore failed
to state a claim for unjust enrichment.

4. FLSA

The FLSA requires “employers” to pay their “em-
ployees” a minimum hourly wage of currently $7.25
per hour. 29 U.S.C. § 206(a)(1). An employee is defined
as “any individual employed by an employer,” id.
§ 203(e)(1), and “employ” means to “suffer or permit to
work,” id. § 203(g). Callahan claims that she is an em-
ployee of the City as the FLSA uses that term and that
she is therefore entitled to the federal minimum wage
for her work.

The terms “employer” and “employee” in the FLSA
are read expansively to accomplish the statute’s reme-
dial purpose. Vanskike v. Peters, 974 F.2d 806, 807 (7th
Cir. 1992); Sec’y of Labor, U.S. Dept. of Labor v. Lau-
ritzen, 835 F.2d 1529, 1534 (7th Cir. 1987); Rutherford
Food Corp. v. McComb, 331 U.S. 722, 730 (1947). Courts
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engage in an “economic realities” test to determine
whether a person is an employee within the meaning
of the statute. Lauritzen, 835 F.2d at 1534. The test elu-
cidates whether workers are “‘dependent upon the
business to which they render service,”” thereby mak-
ing them employees under the statute. Id. (quoting
Bartels v. Birmingham, 332 U.S. 126, 130 (1947)).

The Seventh Circuit lists six factors for courts to
use as a guide in determining whether an employer-
employee relationship exists. Id. at 1535. These factors
are:

(1) the degree and nature of the alleged em-
ployer’s control as to the manner in which the
work is to be performed;

(2) the alleged employee’s opportunity for profit
or loss depending on his managerial skill;

(3) the alleged employee’s investment in equip-
ment or materials required for his work;

(4) whether the service rendered requires special
skill;

(5) whether the employment relationship is per-
manent or temporary; and

(6) the extent to which the service rendered is an
“integral part” of the alleged employer’s business.

Id. at 1534-35. Neither the presence nor the absence of
any individual factor is determinative. Id. at 1535.
Rather, the existence of an employer-employee rela-
tionship depends “upon the circumstances of the whole
activity.” Rutherford Food Corp., 331 U.S. at 730.
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The City argues that Callahan has not alleged
facts sufficient to establish an employment relation-
ship under the FLSA. Specifically, the City argues that
Callahan’s allegations relating to the City’s control
over cab drivers are insufficient to demonstrate an em-
ployment relationship under the six-factor economic
realities test. The Court disagrees.

Callahan alleges that she and other cab drivers
were subjected to the City’s control and were, on aver-
age, unable to earn minimum wage. She alleges that
the City determines how she receives compensation —
as well as how much — and what is or is not the most
direct route to take when driving. She further alleges
that the City prohibits her from refusing a fare to any
destination, mandates that she wear “proper attire”
while working, and requires her to respond to assigned
radio calls. FAC { 32. She also alleges that failure to
comply with the City’s rules can subject her to discipli-
nary action or payment of fines. In addition to the con-
trol the City exerts over cab drivers, Callahan alleges
that she is unable to earn minimum wage, an allega-
tion that fairly suggests that she has little or no oppor-
tunity for profit. Certain of the other factors listed
above, however, tilt the other way.

The Court concludes that Callahan’s allegations,
considered as a whole and construed in favor as re-
quired at this stage of the proceedings, are sufficient to
give rise to a plausible claim of an employment rela-
tionship between Callahan and the City. The question
of whether Callahan can sustain that contention is an
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issue more appropriately decided at summary judg-
ment. The Court declines to dismiss Callahan’s FLSA
claim.

5. IMWL

The Court’s determination that Callahan has suf-
ficiently alleged an employment relationship also ap-
plies to her claim under to the IMWL. See Condo v.
Sysco Corp.,1F.3d 599, 601 n.3 (7th Cir. 1993) (because
the IMWL parallels the FLSA, the same analysis ap-
plies to both statutes). The City argues, however, that
even if Callahan has sufficiently alleged an employ-
ment relationship, she has failed to place the City on
notice of the basis of her IMWL wage claim because
she has not alleged any calculations or components
that factored into her weekly wages.

Wage-and-hour claims do not require any more de-
tailed factual allegations than whatever is required to
give the defendant fair notice of the claim under Bell
Atlantic Corp. v. Twombly. See Victoria v. Alex Car, Inc.,
11 C 9204, 2012 WL 1068759, at *5 (N.D. Ill. Mar. 29,
2012). In particular, there is no rule that requires a
plaintiff to specifically allege in her complaint her rate
of pay. Id. Callahan’s allegation that she earned, “on
average, less than the minimum wage of $8.25 an
hour,” FAC { 8, is sufficient to put the City on fair no-
tice of the basis of her IMWL claim.
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Conclusion

For the foregoing reasons, the Court grants de-
fendant’s motion to dismiss [docket no. 39] with respect
to Counts 1, 2, and 3 but denies the motion with respect
to Counts 4 and 5. The Court directs defendant to an-
swer the remaining claims by no later than December
20, 2012. The case is set for a status hearing on Janu-
ary 3, 2013 at 9:30 a.m. for the purpose of setting a
discovery and pretrial schedule. Counsel are directed
to confer prior to the status hearing to attempt to agree
on a schedule to propose to the Court.

/s/ Matthew F. Kennelly
MATTHEW F. KENNELLY
United States District Judge

Date: November 29,2012
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Constitutional provisions, treaties, statutes,
ordinances, and regulations involved in the
case:

USCS Const. Amend. 14, USCS Const. Amend. 14, § 1

All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they reside.
No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the equal
protection of the laws.

65 ILCS 5/11-42-6

The corporate authorities of each municipality may li-
cense, tax, and regulate hackmen, draymen, omnibus
drivers, carters, cabmen, porters, expressmen, and all
others pursuing like occupations, and may prescribe
their compensation.
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